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AHaaTna

Maxkanana Kazakcran PecnyOnmukachlHIArbl KalIBIKTaH JKYMBIC  JKaFrIalblHIA  TOPTIMTIK
JKayarKepIILUIIKTI KOJJJaHy WHCTHTYTBIHBIH KYKBIKTBIK MAcCeNeiepi KEHICH I TYpAe 3epTTeiui. 3epTTeydiH
e3ektimiri 2024 xpuibl KazakcTaHga KallbIKTaH >KYMBIC ICTECHTIHIED CaHbIHBIH 46,7 MBIH ajaMfa KETill,
XKbUIIaH KblUTFa 18,6%- Fa ecill OTBIpYBIMEH, COHIAN- aK €HOeK 3aHHAMAaChIHAAFbl OChl (POpMATKa apHaJIFaH
apHaiibl HopMalapJielH OetiimaenmeyiMeH Herizaeneni. Ocbiran OaitanbicThl Kazakcran PecryOnukachIHbIH
eHOeK 3aHHaMachl KAIIBIKTaH KYMBIC JKaFIalblH/Ia TOPTINTIK KAYyalKepIIUTIK HOPMalaphlH KOJJAAaHYyFa
KaHIIATBIKTHl OCHIMIENTeH JIereH 3epTTey Cyparbl TYBIHIAWIbl. 3epTTEyIiH MaKCaThl- KAIIBIKTaH KYMBIC
XKargalblHAAa TOPTINTIK >KayalKePUIUTIKTI KOJAAaHY WHCTUTYTBIHBIH NPOOIEMAaNbIK TYCTapblH alKbIHJAIL,
OJap.IBI KETUIAIpY OOWBIHINA FRIIBIMU HETI3[ENTeH YChIHBICTAp jkKacay. 3epTreyae (popMababl- KYKBIKTHIK,
CaIIBICTBIPMANbl- KYKBIKTBIK, JOKTPUHANBIK ofictep, coHpiaii-ak Kazakcran PecmyOmnukacel JKoraprbl
CoteiapiH  2021- 2024 KpImpgapAarbl CTaTUCTHKAIBIK JIEPEKTEPiH JKOHE COT INeNIMAEpiH Tanjgay
KOJNJaHbUIABL. 3epTTey HOTHXKECiHAe «ceOenci3 >KyMbicTa O00JMay» YFBIMBIHBIH JOCTYpJi Ma3MyHBIH
KaIlIBIKTaH XYMbIC (hOopMaThiHA OCWIMJICY Ka)eTTirl, COHIal- aK >KeKe eMipre KOJI CYKIAyIIBUIBIK IeH
nupIbIK OaKplIay apachblHIArbl TEHIepiMi caKTay KaXXeTTUTiri Herizmenmi. 3epTrey HoTmkenepi EHOex
KOJIeKCIHIH 52 koHe 22-0anTapblHa TOJBIKTHIPYJIAD €HTI3y KaKETTITIH Jonenaeii. AJbIHFaH
KOPBITBIHBIIAP €HOCK 3aHHAMACHIH KETUIIIPYTe J)KoHE COT TIXipuOeciH OiphIHFaIaHABIPYFa MPAKTUKAIBIK
Heris 0oa anamsbl.
KinT ce31ep: enbex koiekci, KalbIKTaH KYMBIC, TOPTIMTIK )KayalnKepuIiiik, udpibK 6akpuiay, ceberncis
KYMBICTa OONMay

Kipicne

Conrbl Oec Kbl KAIBIKTAH KYMBIC QJIEMIK €HOEK HapbIFbIHA TYPAKTHI eHOEK MOJIeNiHe
aitHanyna. Xanbeikapanslk eHOek yitbiMbiHBIH (ILO, 2021) npepekrtepiHe coiikec, MaHAEMHUS
Ke3eHIHIe JAaMbIFaH enjepnae kymbickepiepain 30- 50%-ra KybIFbl YaKbITIIA KAIIBIKTaH KYMBIC
(dbopMaThIHa KOIIKEeH. byJl MaHJeMUSHBIH KYMbIC (QOPMATBIHBIH ©3TepyiHe eNeysi bIKIal eTKEeHIH
KepceTesl.

XanblKapaliblK OM3HEC- KOHCAITHHT KOHE KaJpJbIK CTpPAaTErHsulap calachlHIAFbl JKETEKIIl
capanmsl komnanus FMC Group (2026) nepekrepi OoiibiHiIa, qyHuexy3inae 330 MUTHOH ajaM
TOJIBIK HEMece apajac KalIbIKTaH >KyMbIC icTeii. Oc¢uc xKyMmbicKepiiepi apachlHIarbl Yiec
OoiibiHIIa 52%- apanac, 26%- ToNbIKTail KalblKTaH >koHe 21%- Tek KeHcele >KYMbIC icTeil.
ConbiMeH KaTap, ockl (opmartarbl kymbicka keOine IT (67,8%), Kapxbl >kKOHE CaKTaHABIPY
(52,8%), mapkerunr, HR cananaps! 6eifimaenren.

Kazakcran Pecryomukacer CTpaTerusiibiK sKocnapiiay koHe pedopmanap areHTTirt ¥iaTThiK
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CTaTUCTUKA OIOPOCHIHBIH jaepekTepi OoibiHmIa, 2024 xputhl KazakcTaH SKOHOMHMKACHIHBIH TYPIIi
cayanapbeiaa 9,2 MITH ajgam >KyMBICTIEH KaMThUIIbI, OHBIH immiHae 7 MiH anam (76,6%)- xanmaMansl
xyMbIckeprep, 2,1 mua agam (23,4%)- ©3iH- €31 KYMBICIICH KaMTBIFaH Tyiranap. Kammamaisl
KYMBICKEPJIEp/IiH caHbl kbl caiiblH 100 MBIHHAH acTaM ajJaMra ecill OTBIpFaHbI Oaifkanajasl, Oy
pecMu eHOCK KaThIHACTapbl CEKTOPBIHBIH KEHEHIN JKaTKaHbIH Kepcereli (¥ITTBIK CTaTHCTHUKA
oropochl, 2025). Ocel 9 MIIH- HaH acTaM >KYMBICTICH KaMTbUIFaH agaMHbIH imiHae 2024 KbUTbl
KazakcTanma KambIKTaH >KYMBIC ICTEHTIHIEp caHbl 46,7 MbIH amamra sxerin, 2023 KbUIMEH
canbicThipranga 18,6 maiipizra ecken (Ranking.kz, 2025). Byn kepceTkimTep Kaambl )KYMBICIICH
KaMThUIFaHAap caHbIHBbIH HeOopi 0,5%- bIH KyparaHbIMEH, IaHJIEMUsIFa JEHIHIT Ke3eHre KaparaHaa
TYPaKTHl 6CYiH KopceTe/i. ANMAaKTHIK TYPFhIaH KAaIIbIKTaH KYMBIC icTey (opMaThIH/Ia KOIIOACIIbI
eHipiepae Akreoe o0mbickl- 11,3 MbIH agam, XKeticy 00bICHI- 7 MBIH aiaM, MaHFbICTay OOJBICHI-
6,6 MbIH agamibl Kypaiasl. 2024 kel hh.kz pekpyTuHrTik matdopmacsiHaa xapusiianrad 52,2
MBIH BAaKaHCHUSHBIH 1,5 MBIHBI KAIIBIKTaH J>KYMBIC ICTEY MYMKIHIITIH KOPCETKEH. DKOHOMHKA
cajlaJIapbIHBIH 1LI1H/IE€ KAIBIKTAH XKYMBIC icTey (popMaThIHIaFbl 00C )KYMBIC OPBIHAAPBIHBIH €H KOl
yneci 11,6%- 6en IT camaceinma Oaiikannael, an 9,6%- Ou3Hecke apHalFaH KbI3MET KOpPCETy
CeKTOpHI, yIIiHII opbeiHAa 8,5%- Oen axkmaparTelK cana- BAK, PR, >xapnama xoHe nu3aiin
opuanactsl (Ranking.kz, 2025).

ATanFaH caHAApAbIH CalbICTBIPMAJIbl MAWBI3IBIK YJIECI TOMEH OOJFaHBIMEH, KAIbIKTaH
KYMBICTICH KaMTBITFaH 46,7 MbIH aJlaM- €HOCK KaThIHACTAPBI MICHOCPIHACTI YIIKEH QJICYMETTIK TOII.
Erep Oyn cannusl mUQpAbIK TeXHOIOTHAIApAbl KapKeIHael nainananatei 1T, kapxsl, BAK xone
KOHCAJITHHT CEKTOpJapbhIHAAFel apajac (TMOpuATiK) (opmaTra €HOEK eTEeTiH KYMBICKEpIIEPMEH
Oipre KapacTbIipcak, MUQPPIBIK €HOCK OPTACHIH/A KYMBIC ICTECHTIH HAKThI aJlaMIap CaHbl dJIJCKai 1a
Kken Oonanel. byn e3 Kke3eriHae KallblKTaH >KYMBICTAFbl TOPTINTIK >XKayamKEpLIUNK MHCTUTYTBIH
KYHeml KYKbIKTBIK PETTeYA1H ©3€KTUIIrH alfiKbIH KOpceTe/Ii.

bu3HecTi cTpaTerusuiblK JKocmapiay >KOHE KapiKbUIBIK Tajljay CajachIHAAFbl QNEMJIIK
capanmbl komrnaHus Vena Solutions (2026) xone CtaHdopn yHuBepcuteTi xkaHblHAarsl WFH
Research 3eprrey ToObIHBIH «The Evolution of Working from Home» aTTbl coHFbl nepekrtepine
cyriencek, 2030 xputra Kapail aJemie KalllbIKTaH KYMBbIC icTeyre 0oJIaThIH BakaHCHUs caHbl 25%- Fa
apTein, 92 MWUIMOHFa KeTell, ajl KAallIbIKTaH >XYMBIC ICTeyre KaXeTTi cepBHCTep (OYITTHI
TEXHOJIOTHSIIAp, KUOEPKAYINCI3IK XKoHe OalmaHbIC Kypajgapbl) HApPBIFBIHBIH KejieMi 58,5 Mipn
JOJIap/bl Kypaiibl aen 6omKaHabl.

Ocbl KepceTKITEePACH KOpiHETIHAeH, eHOEK HApbIFbIH/IA KAIIBIKTAaH JKYMBIC YJeci KeOeHnin
keneni. Con ceOenTi OHbI KYKBIKTBIK TYpPFbIIA )Kyieney, Hu(piablK TEXHOJOTHUIAPbIH J1aMybIHA
&KoHe Oacekere KaOuIeTTi MaMaHIap Il Aaspiay KaKeTTirl TYbIHIalIbl.

3epmmey npoéonemacwi. Kazaxcran PecryOnukaceiHIa KallbIKTaH >KYMBIC JKaFdaiibIHIIA
TOPTINTIK >KayallKepIIUTIKTI KOJJaHy TETIKTEPIHIH JKEeTKUIKTI TYpAe perjiaMeHTTelIMeyl eHOeK
KaThIHACTAPhI caJlachbIiHAa KYKBIKTBIK OCNTICI3IIK TIeH JIAayJIbl XKaFaalapablH apTyblHa okenyae. by
npo6nemanbiy caHablK emmeMi KP JKoraprel CoTbhl Kypri3reH COT ToXKIpUOECIH KOpBHITYyAaH
kepiHeni: 2021 xbutbl coTTapra 6,7 mMbiH, 2022 xbutbl 6,1 MbIH, 2023 KbUIBL 5,3 MBIH €HOCK J1aybl
tyckeH (KP XKoraprel Cotsl, 2024). OnapaslH apacbklHa TOPTINTIK jka3a KOJJIAHY KOHE JKYMBICTaH
HETi3ci3 mIblFapy OOMBIHINA gaynap MaHbBI3bl Yiec anajbl, anaija KallbIKTaH J>XYMBIC ICTEY
(bopMaTbIHIAFbI 1ayJIap *KeKe CTATUCTUKAJIBIK CaHAT PeTiHJe KopceTimMen i, Oy npobieMaTHKaHbI
SMITHUPHUKAIBIK TYPFBIZIAH OaFaiay bl KHbIHIATaIbI.

T'unomesa. Erep KalbIKTaH >KyMbIC (JOpMaThl YUIIH TOPTINTIK KayamKepIIUTIKTI KOJJaHy
MHCTUTYThl HAKThl KYKBIKTBIK HOPMaJapMEH TOJBIKTBIPBUIBIN, OIpbIHFAll KYKBIK KOJJaHY

CTaHJAPTHl KaJIBINITACTHIPBIIICA, OHAA €HOEK JayJapbIHBIH >KUUIIT a3aibil, XKYMBIC Oepyln MeH
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AKYMBICKEP KYKBIKTapbl HEFYpJIbIM TEHI€piM/II KOpFala/ibl.

Maxananviy maxkcamol- Kazakcran PecnyOnukachlHIaFbl KAIIBIKTaH KYMBIC JKaFdaibIHIa
TOPTINTIK KAYaNKEPUIUTIKTI KOJAaHy MHCTUTYTBIH KEIIEH/I Taj/ay apKbUIbl OHBIH MPOOIeMabIK
TYCTapbIH allKbIH/AM, OJIApbl )KETUIAipy OOMBIHINA FRIIBIMU HET13ENTeH YChIHBICTAp XKacay.

Kazakcran PecyOnmkachlHAa KalIbIKTaH dKYMBIC iCTEY IPAKTUKACKI MAaHAEMUAIaH KeHiH Je
CaKTaJbIN, OipKaTap cajanapa TYpakThl popMaTKa aiiHAIFaHBIMEH, EHOEK TOPTIOiH Oy3FaHbI YIIiH
TOPTINTIK >KayanmKEePIIIIKTI KOJJIaHy TETIKTEpl KAIIbIKTaH »XYMBICKA TOJBIK OCHIMIENTEeH KOK.
Aran aiitkanga, EHOex komekciHiH 52- 6a0bl 1- TapmarbIiHBIH 8) TapMakiIachblHAa OCKITUITCH
«Cebernci3 xyMmbIcTa 00May» (3KYMBICTa JI9JIEIICi3 ceOenTepMeH KaTapblHaH VI KOHE OJ[aH Jia Kol
carar Oonmay) «OQHCTIK» JIOTHKaFa HETI3JeNTeH XOHE KAIIBIKTaH J>KYMBIC ICT€y PpEeXHMiHIH
epeKuIeNikTepin eckepMeiai. KamblkTaH >KYMBIC ICTEHTIH JKYMBICKEPIiH <«OKYMBIC OpHBIH/A
OonMayblH» Kajail capamay Kepek: «KopmopaTtuBTik Kkyidiere Kipmeyi OoWbIHIIA —Ma,
xabapiramarnapra skayan 6epmeyi OOibIHINIA Ma, Qe TallCBIPMAaHBl OpPBIHIaMaybl OOWBIHIIIA Ma?»-
JIeTeH CypakKa 3aHHamaJa HaKThl )ayan >KOK. JKymbIc Oepymriiep yIIiH KalIbIKTaH >XYMBbIC
KarJaiibIHIaFbl «ce0erci3 JKyMbIicTa 00IMay» YFBIMBIH alKbIH/IAY, COFaH COMKEC KeeTiH TOPTINTIK
’asza TYpiH TaHaay »>KoHE OHBI paciMaey TopTiOl kui TYCIHAIpMENl CHMAaTrTa KaJblll
oThIp. JKyMmbICKepiep TYpFbICBIHAH alfaH/ia, OHJIAMH- OaKbulay KypalJapbIHbIH XeKe eMipre Kol
CYKIAyIIbIIBIK KYKBIFBIMEH MIEKTEeCYl KOCBIMIIA KYKBIKTHIK KOJUIM3MSIIAp TYFbI3aabl. OcbhlFaH
0aliIaHBICTHl KAIIBIKTAH >KYMBIC JKaFJaiblHAA TOPTINTIK KAyanKepHIUTIKTI KOJJaHy WHCTUTYTBHIH
KEUICHIi TaJ/iay- 3aHHAMAHBIH OJIKBUTBIKTAPBIH, KYKBIK KOJAaHY TOKIpHOECIHAET] KalIIbIIBIKTaP IbI
KOHE )KYMBIC OepyI MeH >KYMBICKEp MYIICNEpiH TeHrepiMIACYAiH OHTAMIbI YITUIepiH alKbIHIAY
YILIH YaKTbUIBI 9Pl FBUIBIMU- MPAKTUKAIBIK TYPFbIJAH >KOFapbl JICHIeile ©3€KTl 3epTTey OarbIThl
00JIbII TaOBLUIAIEL.

Hezizei 0aniex. KamblKTaH sXKyMBICTBIH KeHet01, EHOeK KoJeKCiHeri HopMallap/IblH JKaJbl
cUMaTTa Kalybl TOPTINTIK JKayalmKepHIUTIKTIH KOJJAAHBICTAFbl MOJENIH KAIIBIKTaH >KYMBIC
epeKIeNiKTepiHe caif KalTa KapayAablH OOBEKTUBTI KKETTUIITIH AN aeHIi.

Makayia KypbUIBIMBI JIOTHKAJBIK TypJe OipHemie e3apa OaiiaHbICTHI OOJIMHEH TYpPajbl.
Kipicrienen keiiHri ofeOueTke IIOIyAa KalIbIKTaH >KYMBIC MHCTUTYTBIH 3€PTTEreH XajbIKapasbIK
KOHE OTaHJBIK FalbIMIAPAbIH 3€pTTeylepiHier: 0acTel HAesIap TaJKbUIAHBIN, MOcelenep
OOMBIHIIIA TONTACTHIPHULABL. 3€pTTEy ojAiCHamMachl OeNMIHIE KOJJIaHBUIFAaH HOPMAaTHBTIK-
KYKBIKTBIK, CaJTBICTBIPMAaJIbl- KYKBIKTBIK, JIOKTPUHAJIBIK 9JIICTEp CUIIaTTaJIbII, AEPEKTEep Ko3Aepl MEH
Tanjay JIorukacel ambiiaasl. Herisri tannay 6eniminge EHOek KOJEKCIHIH KalIBIKTaH KYMbIC TIEH
TOPTINTIK JKayamKepLIUTIKKe KaTblcThl HOpMaiapsl, 2021 sxoHe 2026 xbuinapiarbl 3aHHAMAaJIbIK
TY3€TyJep KapacThIPbUIbIN, KAIIBIKTaH JKYMbIC JKaF/laiblHa TOPTINTIK *KayalKeplUIUTiKKe TapTyFra
OailTaHBICTBI COT 1CTEPl TaJKbUIAHIBL. 3€pTTEY HOTHXKENepl MEH KOPBITHIHABI OeiMie Tangay
HOTHOKeJepl KUHAKTAJIBIN, KalIbIKTaH KYMBIC JKaFAalbIHAA TOPTINTIK KayanKepIIUTIK HHCTUTYTBIH
KETUIIIpy OOMBIHIIIA HAKTHI YCHIHBICTAP TY>KbIPHIMIATAIbI.

9edneTKe Moy

[Mangemusinan KeWiH KOHEe €HOEK HapBIFBIHAA HUQPPIBIK TEXHOJIOTHSUIAPABIH Karmai
KOJIIaHBUTybIHA OaiIaHBICTHI €HOEK KYKBIFBl JOKTPUHACHIHIA KAIIBIKTAH >KYMBIC XKOHE OHBIH
YKEKEJICHTeH acTIeKTUIepl COHFBI Oec Kbuia Oescen i 3eprrene 6actaapl. KyKbIK TOKTpHHACKIHIAFBI
FAJIBIMJIAPIBIH, KOTEPTEH MOCEIIEepPiH 3epTTey asichbl OOMBIHIIA OOJIiM, YIII OaFbITTa TOMTACTHIPYIbI
KOH KOP/IIK.
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Faneimpapnbiy  3epTTeynepiHaeri ajaFamKkbsl OaFbIT PETIHAE TOPTINTIK KayarKepIIvTiK
MHCTUTYTBIHBIH AOCTYPJIi €HOEK KYKBIFBIH/IAFBI MOJICNIH KAIIbIKTaH )KYMBICKa OeifiMzey mMacerecin
KapacTelpyra Oomanel. JKanmbl TOPTINTIK KayamKepUIUNIK Typajbl COHFBI 3epTTeylepaiH Oipi-
otanawIK FameiMaap A. Typneixankeisbl, XK. Xam3una, E. Bepibaes (2025) eHOek 3aHHaMaChIHIAFbI
eHOeKk TopTiOiH KaMTaMachl3 €Ty MEH TOPTINTIK JKayanKepIITiKTI KOJJaHYAbIH KYKBIKTBIK
HETI3/IepiH JOCTYPJI KYKBIKTBIK MOJENBJE TaljaraH. ABToOpiiap €HOEK TopTiOl MEH TOPTINTIK
YKAyaNmKePIIUTIKTIH JKaabl KYKBIKTBIK TETIKTEPIH JKaH- JKaKThl TallJaFaHbIMEH, OyJI Mocenelnep
KalIBIKTAH JKYMbIC JKarJaiblHAa KapacTelpbUIMaraH. TopTINTIK JKayallKepIULIiK HOpMajapblH
KaIlIBIKTaH >KYMBIC >KaFJaibIlHAa KOJJAHYIBIH J>KeKe Mocenesnepin Peceinmik ramsimmap- AL/
Abanonckasueie (2025), M.B. Uymunockux xoHe O.A. KoxeBHukoBThIH (2020) 3eprrey
KYMBICTApbIHaH Kepe ajaMbl3. ABTOpJap «ceOerci3 >KyMmbIcTa OoilMay» YFBIMBIHBIH LUQPIBIK
opTaza TpaHchoOpMalMsIIAaHYBIH COT TXKipuOeci HEri3iHAe Tajjan, OHBl KaIIbIKTaH >XYMBICKA
OeliiMzeyTe FBUTBIMU YCHIHBICTAPBIH JKa3aIbl.

Keneci ranmpiMmapiblH 3epTTEyNepiH KalIbIKTaH >KYMBIC JKaFJaWbIHIAFbl €HOCK TOpTiOiH
perTeyaeri eHOeK 3aHHAMAaChIHBIH HOpPMalapbl MEH J>KYMBIC OEpyUIiHIH aKTiepiHiH, 1MIKi
epexesiepiHiH apakaTblHAChl TYpFbICBIHAH OeJin KapacTelpyFa Oonaabl. OTaHIbIK FaneiMaap - I
KaifmmataeBa meH A. bassutoBa (2023) KambIKTaH >XYMbBIC KeOiHE KYMbIC OepylLIiHIH 1IIKi
JIOKaJIb/Ibl AKTICIMEH DETTENICTIHIH aiiTa OTBIPBIN, >KYMBIC YaKbITBIHBIH pPEXHMiI MEH OaKpuiay
epeKlIeNikTepiHiH eHOeK ImapThIHIAa HeMece IKYMBIC OepylIiHiH akTiciMeH OenriieHyi
KYMBICKEP/IiH XYMBIC OepyIlIire TOyeIAUIIriH KYIIeHTeTiHIH ka3rad. by mikipre Kapama- Kapcel
oigpl ycranateiH Peceit ranmbimbl O. A. Kypcosa (2021) TopTinTik >Kayankepuiiiik HOpMaaapblH
KAIIBIKTaH YMbIC (opmarbiHa Oipmama OeliMIey KaKeTTIMiH HEeri3re ajia OTBIPBIN, KOl
Mocesesiepii )KyMbIC OepyIliHiH 1IIKi aKkTICIHAE, epexernepinae KepceTyal yebiHaabl. Anaiiaa, Oy
Karaal KyMblc Oepyllire yJKeH bIKMAn Oepim, *KYMBICKEPJIH *aFAalblH HallapiaTybl MYMKIH.
Eyponanbsik Onak enaepinin Toxipubecin Taamarad Pymbiaus ramsivmbel E. Mapuka (Marica, 2023)
Ja MEMJIEKETTIH eHOEK KaThIHACTApbIHBIH OapliblK HOPMalapblH eIXKei- Terxkeini perrteit
aJIMaybIMEH HeT1371e OTBIPBII, OCHI MIKIP/Il YCTaHAIbI.

XanpIKapanblK JEHrele KoI 3epTTenreH HHU(PIBIK MOHUTOPHHT II€H aJaMHBIH JKEKe
OMIpiHE KOJI CYKMAyIIbUIBIK MOCEJeCl JIeé €peKIie OpPBbIH aiajabl. XalbIKapaIbIK KYKBIK
JNOKTPUHACBIHIA  QITOPUTMAIK  Oackapy MEH aBTOMATTaHABIPbUIFaH  Oakpuiay  €HOEK
KaThIHACTAPBIHBIH ©3€KTI Macelieci peTiHae KapacTsipbuiafbl. Ocbl Macenenep OoitbiHia [lonbmia
ranbiMbl M. Cueporka (Sierocka, 2024) kamibIKTaH >KYMBIC KaFJaWbIHIA KYMBICKEPAIH KYMBIC
OepyIIiMeH TOJBIK OaKbUIAaHATBIHBIH, OipaK Oy OakplIay JOCcTYp:l emec, LU PIIBbIK TEXHOIOTUsIap
apKbUIbI )Ky3€re acaThIHBIH >Ka3aabl. MyHAall Oakpuliay HBICAHIAPhl TOPTINTIK KayarnKepIIUTiKTI
KOJJaHy/a JKaHa JoJeNiieMeNiKk Oa3aHblH KaJbIITaCyblHA aibll Kenedi. Aumaiaa, FBUIBIMA
eHOCKTepAe KOpPCeTUITeHIeH, OaKbUIayJIblH IMaMajaH ThIC OOJIybl €HOEK >KarJIalbIHBIH CarachlH
TOMEHJIETIII, )KYMBICKEP/IIH JKeKe eMIpiHe KOJI CYFy TOYEKeJiH apTThIpabl.

Kyprizinren omebu 10dy KOPCETKEHACH, OTaHIBIK €HOEK KYKBIFBI JIOKTPUHACHIHIA
KAIIBIKTAH JKYMBIC YKaFJalbIHAAFbl TOPTINTIK KayalnKepILIUTIK Macesenepl )keke HHCTUTYT PeTiHae
3epTTenMereH. FhiibIMu 9f1e0MeT KalIbIKTaH KYMbIC MHCTUTYTBIHBIH Kbl YBOJIOIMICHIH, €HOEK
HapbIFBIHJAFBl  KYPBUIBIMJIBIK ~ ©3repicTepAl, UuGpablK MmiargopManap MeH alIropUTMIIK
OackapyZblH 9cepiH, COHJal- aK eHOeK >KaFJainapelH Oaranay MacenesepiH >KeTKUTIKTI JAapexene
cumartaranbiMeH, KazakcraH PecmyOnmmkachlHAAarbl KalIBIKTAaH >KYMBIC JKaFJaibIHAa TOPTINTIK
KayanKepIIUTIKTI KOJJIaHy MHCTUTYTBIHBIH €HOeK TopTiOiH Oy3FaHbl YIIIH €H KaTaH jka3a- eHOeK
mrapTeid O0y3y (EHOek konekcinin 52- Oar, 1- TapMarbIiHBIH 8) TapMaKIIaChIH KOJIaHbLIFaHIa KOHE

nuQpIbIK 0akplIay MEH )KYMBICKEP/IIH KEKe OMIpiHEe KOJI CYFhUIMAYIIBIIBIK KYKBIFbI €CKEPLTyl THIC
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apHabl KEMUIIIKTEPIH JKYHesl opi KeIIeH A1 TYIIIIp/e Tal1aMaFaHblH OaifiKaliMBbI3.

Ocbl  3eprrey onkpuUIbIKTapsl «Kazakctan PecrnyOnukachlHIaFrbl KAlIBIKTaH —KYMBIC
KaFgalblHAa TOPTINTIK JKAayalmKEpIIUTIKTI KOJJaHy HWHCTUTYTBIH Tajjay» arTThl MaKaJaHbIH
TEOPHSUIBIK- [IICHAMAJIBIK HETi3iH alKbIHnaiabl. OTaHABIK JKOHE IIETENIIK dJe0ueTTepre ChIHU
TYPFBIIAaH WLIOJNY >Kacail OTBIPBIN, MaKala KaIIbIKTaH >KYMBICTaFbl TOPTINTIK >KayanKepIIiIiK
WHCTUTYTBIH KaiiTa TYCIHAIPYTE KaHa JOKTPUHAIBIK YJITICIH YChIHYFa OaFbITTaIa Ibl.

3eprTey dmicHaMAaChI

3eprrey Kazakcran PecmyOnukachlHAaFbl KAIIBIKTAaH >KYMBIC >KaFAalbIHAA TOPTIMNTIK
KayanKepHIIiKTI KOJIZJaHy MHCTUTYTBIH KeIeH 11 KYKBIKTBIK Talliay KaFuaaThIHA HEeT13eN/Ii.

EH anapiMeH eHOEK HapBIFBIHIAFBl KAIIBIKTaH XYMBIC ICTEHTIH KYMBICKEpIIEPIIiH YJIEeCiH
KOHE OCBI (hOpMATTAFbl )KYMBICTBIH OOJIAIIAaFbIH aHBIKTAY YIIiH XaJbIKapalblK eHOCK YHBIMBIHBIH,
OM3HEC- KOHCANTHHI KOMIaHUsIapblHBIH JkoHe Kazakcran PecnyOnukacel CTpaTerusibiK
xKocrapray skoHe pedopmanap areHTTIrt ¥JATTBIK cTaTUCTHKA OropockiHblH 2023- 2025
KbULIApJarbl CTATUCTUKAIBIK JepeKTepl okuHaibll, Tanganael. Conpaii- ax, Ka3zakcran
PecniyOnukaceinbiy XKoraprel CoTsl kyprizren 2021-2023 >kpuigapiaarbl €eHOGK JayiapblH COT
TOXKipuOECiHAEC KOPBITYIBIH CaHIBIK KOPCETKImTepi mNaiiiananpuiabpl. byn gepektep HeriziHze
3epTTeyiH ©3eKTuIr Herizaenai. COHbIMEH Katap, 3epTTey 9IIiCTepi peTiHAe JOKTPHHAJIBIK KOHE
HOPMATHUBTIK- KYKBIKTBIK TaJ/1ay, Ma3MYHBIK- KYPBUIBIMABIK TaAAy KOJIAHBLIIbL.

3eprreyneri GopMaibIbl- 3aHABIK omic apkbuthl Kaszakcran PecmyOnmkaceiHbiH EHOEK
konekciniy 1, 11, 22, 52, 65, 66, 79 xone 138-6anrtapsl, KoHCTHTYIIUS HOpManapsl *koHE aepoec
JIepeKTepi KOpFay Typalibl 3aHHaMa XYHenl TypAe TalaaHIbl. by ofic KYKBIKTBIK HOpMaslap IblH
e3apa OailyTaHBICHIH JKOHE KaIIbIKTaH KYMBIC JKaFJaibIH/1a KOJIAaHbLITY €pEeKIIETIKTepiH aHbIKTayFa
MYMKIHJIK Oep/Ii.

Omnupukanslk oaic Kazakcran PecnyOnuxacel JKoraprel CoTbiHBIH 2024 KbUTFBI 28
Kapamagarbl Nel HOpMATHBTIK KayJabIChl MEH COT TXKIpUOECIH Tanjay, >KOHE COT IIEIIIMJIEpiH
3epTTey apKbUIBI JKY3€re achIpbUIIbl. 3epTTey OaphIChIHAa AJMATHI Kajdachkl BOCTaHIBIK aymaHIbIK
coTbIHbIH 2023 xbutFbl 24 mingeneri cot memiMi (EHOEK KoJEKCiHIH KalllbIKTaH JKYMbIC 1CTEUTIH
KYMBICKepal 52- OantelH 1- TapMarblHBIH §) TapMakilachl OONBIHIIA JKYMBICTaH UIBIFApYyFa
KaThICThl) sxoHe Peceilt @eneparnusaceiably CaHkT- [letepOypr Kananblk coTbIHBIH 2024 xbpliFbl 17
KaHTapaarel Ne 33-3119/2024 ici GoiibIHINa anmeUIAMSIBIK COT IISIIiMi Tanaanaabl (AbanmoHCKast,
2025). byt KYKBIK KOJIaHy TOKIpHOeCiHAeri HaKThl MOCeeIep Il aifKplHIayFa MYMKIH/IIK Oepii.

XKanmel, atanFan oficTepai KeleH I KONJaHy 3epTTey TaKbIpbIOBIH YKaH- JKAaKThl TajlJlayFa
MOHE KYKBIKTBIK PETTEY/IET1 HET13T1 Macenenep/ii aHbIKTayFa MyMKIHJIIK Oep/ii.

3epTTey HITHIKeIePi

Kyprizuiren Tannay KalblKTaH >KyMbIC ‘karaaibiHga «CeOerci3 KymbIcTa Oonmay»
YFBIMBIH YaKBIT TI€H KEHICTIKKE eMec, EHOCK KbI3METIHIH HOTHKECIHE KOHE KOIDKETIMAUTIK PEXKUMIH
CakTayfa Heri3JienreH (QYHKIIMOHAIIBIK KPUTEPUIl apKblIbl KaiiTa TYXKBIPBIMIAY/Ibl KAXKET €TeTiHIH
KOPCETTI.

1. «Cebenci3 yscymvicma 601may» y2oiMblH KAUIBIKHIAH HCYMBIC HCA0aublHa Oellimoey .

EnGex xonekcinig 52- 6a0bIHBIH 1- TapMarbIHBIH 8) TapMakmiackiHa («ceOerci3 KyMbICTa

O6onmay») 8-1) TapmakmiacbIMEH TOJBIKTBIPY YCBIHBUIAIBL: «Kawwikman owcymvic pedxcuminoe
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AHCymuicma Ooamay- HCYMuiCKepOiy enOeK wapmulHoa OenciieHeen KOHCeMIMOLNIK PeNCUMIH
0a11e10i cebenmepciz Oy3yvl dcone/ Hemece eHOeK wWapmvlHOA AUKbIHOANZAH eHOeK (OYHKYUSCHIH
bencineneen mepzimoe 021e10i cebenmepciz Jcyiieni mypoe opbiHOAMAYbl MAHBLIAObLY .

Kazakcran PecnyOmukacel JXoraprbi CotbiHbIH 2024 xbutrbl 28 Kapamagarbel Ne 1
HOPMATHUBTIK KaylbICHIHBIH 20- TapMarblH Ja OChl (YHKIMOHAIABIK TOCLIAI €CKEpe OTBIPHII
TONBIKTBIPY K&XKET: COTTAp KAIIBIKTaH J>KYMBIC ICTEHTIH KYMBICKEPIIH ceOerci3 KyMbICTa
OonmMayblH OaranaraHna OHBIH Oenruni Oip >kepae ¢GU3MKaIBIK O0oity (akTiciHe emec, eHOEK
HOTWDKEJIEpiHE, TallChlpMaliapAbl OpbIHAAY JAWHAMUKAChIHA JKOHE KENICUIreH KOJDKETIMIUTIK
PEXKUMIH CaKTaybIlHa OACBIMIIBIK O€pyl KEpeK.

2. Hugpnvik 6axwpiiay men sxnceeke omipze Ko CYKnayuiblivlK apacblHOazel mene- meHoik.

XacelpplH MOHUTOPUHTKE THIHBIM cally JKOHE JKEKe eMipre KOl CYKHIayIIbUIBIKTHI
KaMTaMachl3 ety ymiiH EHOek komekciHiH 22- 0aObHBIH 1- TapMarblH jkaHa 26) TapMakIIaMeH
TOJIBIKTBIPYJIBI ~ YCBIHAMBI3:  «26) oicymvic  Oepywii  nauoaiauHamvlh — Yu@pavlk — OAKbLIay
KYpanoapuivly (OHblY [uinOe eHOeK Kbl3MemiH yakKvlm OOUblHua mipKey XiCylelepiniy, 3KpaH
MOHUMOPUHST 0A0APIAMANAPBIHGIY, OHIMOINIKMI enuey KYpaloapblHbly, ayouo- OeliHebaxvliay
KYDOLIEbLIAPLIHLIY, OUOMEMPUSIBIK  CIOUKECMEHOIPY JICYUeNepiniy, KOpnopamusmix OatliaHbvlc
apHanapvlH  manoaumvlH  6agoapramanapoviy) Oapivlx mypiepi, 01apobly JHCYMblc icmey
NpUHYUNmMepi, HCUHANAMBIH OepeKmep CaHammapul, ocvl Oepekmepdi cakmay mep3imoepi MeH
natoanany Makcammapsl mypaivl mMoablK, AHbIK HCIHE YAKMbLIbL AKNAPAM Ayea KYKbLIbLy».

Tankbuiay

«Cebenciz yncymvicma 00a1May» yeolMblH KAUIbIKIMAH HCYMbICKA Dellimoey maceeci.

KamsikTan xyMbIC KaFJaiibIHIa TOPTINTIK JKayanKepUIUTKTI KOMAaHyAaFbl HET13r Macerne-
eHOek KykbiFbiHIa «CeOerci3 »KyMmpicTa OoJIMay» YFBIMBIHBIH JOCTYpJi OQUCTIK MOJenbre
HETI3IENTeH/IIN JKOHE OHBIH KaIllBIKTaH J>KYMBIC JKaFjaiiblHa HakThl OeHiMuenmeyi. EHOex
KOJIEKCiHIH 52- 6a0bI 1- TapMarbiHBIH 8) TapMakimacsl «Ce0ernci3 KyMbIcTa 60IMay» YFBIMBIH Oip
KYMBIC KYHI IIIIHAE I9JeNl cebenTepci3 )KyMbICTa YII oHE OJIaH Kell carar 0oilbl Oonmay nen
alKpIHIaN el Byl HOpMa eHOeK KYKBIFBIHBIH KJIACCHUKAIBIK MOJEIIHEH- )KYMBICKEP/IIH KEHICTIKTIK
TYPFBIIaH aHBIKTAJIFAH JKYMBIC OpHBIHJA (GU3MKAIBIK TYpPFbIJaH OoilyFa MiHAETTI OOIybIHAH
TYBIHIAUTBIH KYKBIKTBIK TYCiHIKTI OekiTeni. EHOex konekciniH 138- 0a0bl KalIbIKTaH KYMBIC
icTeyzl JKyMbIC OepylIiHiH, KaObUIJaylllbl TapanTblH OHE OJapAblH OOBEKTUIEPIHIH TYpFaH
KEpiHeH ThIC epje eHOeK NpoleciH HUQPIBIK TEXHOJOTUSUIAp/bl NaijjalaHa OTBHIPHIN JKy3ere
acblpy HBICaHBl peTiHAE TaHuAbl, Oipak 52- Oamrtarbl «Ceberci3 *ympicTa OOIMay» YFBIMBI
KaIIBIKTaH KYMBICTICH YHJIECTIpy MEXaHU3MI 3aH/1a allKbIHIaIMaFaH.

Kazakcran Pecnyomukacer JKoraprbel CotbiHbiH 2024 >xputkbl 28 Kapamagarsl Ne 1
«CoTTapapiH €HOCK JayfapbhlH IIENy Ke3iHJe 3aHHaMaHbl KOJJIAHYBIHBIH KeuOip Mocernernepi
TypaJlb» HOPMAaTHBTIK KaynbichiHBIH 20- TapMmarbiHma ce0erci3 KyMbicTa  OOJIMayabl
« )KYMBICKEpIIH Oip XYMBIC KYHI (KYMBIC aybICBIMBI) ilIiHE€ KaTapblHAH YII YXOHE OJlaH acTaM
caraT OoMibI 1onenci3 ceOenTepMeH *KyMbIcTa OOoJIMaraHbl, aTan alTKaHAa ofl eHOeK MiHAeTTepiHe
coliKec ©31HE TaICBIPBUIFAH JKYMBICTBI OPBIHAAYFa THIC KYMbIC OPHBIHAH THIC jKepjie OOIFaHb» el
HaKThUIaWIpl. Byn TyciHAipMe KIIAaCCHKANIBIK KEHCENIK JIOTMKaJaH MIBIFajbl: 3aH KOJJAHYIIBIAH
KYMBICKEP/IIH KEHICTIKTIK TYPFbIIaH aHBIKTAJIFaH KYMBIC OpHBbIHAA (U3MKAIBIK TYPFbIAAH «Oap-
YKOFBIH» OCITijIey Tayiamn eTineni. Ayaiiia KalbIKTaH )KYMBIC ICTEHTIH KYMBICKEP/IIH KYMBIC OPHBI,
EnbGex xonmekcinin 138- 6a0biHAa, HE MYJIEM JKOK, HE OHBIH TYPFBIH YHiMeH coiikec kememi. A./l.
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Abanonckas (2025) mypeic aTtam ©TKEHAEH, KAIIbIKTaH >KYMBIC jKaFJaibIHIa KYMBIC OPHBI»
KYMBICKep/i OaranaynblH KEHICTIKTIK HbICAHACBIHAH, OHBIH €HOEK KBhI3METIHIH HOTHXecl
KAJIBINITACATBIH YIUBIMIACTBIPYIIBUIBIK KaTeropusra aiHanaapl. Srau, EHOeK kKomekciHiH 52- 6a0bI
1- tapmarpiabiH 8) TapMmakiiachiH koHE JKoraprel CoTThiH 2024 xburbl 28 Kapamagarbsl No 1
HOPMATHUBTIK KayJbICBIHBIH 20- TapMarblH KalIbIKTaH >KYMBIC ICTEHTIH >KYMBICKepre (hopmaibibl
TYpZi€ KOJNJIaHy JIOTHKAIBIK TYPFbIIAH MYMKIH eMeC, OUTKEH1 «OKYMBIC OpHBIHAA OoMay» (akTiCiH
«OKYMBIC OpHBI JKOK» kepae Oenriiey MymkiH emec. M.B. UyanHoBckux xoHe O.A. KokeBHUKOB
(2020) Oy1 TY>KBIPBIMJIBI HAKTBLIAM OTBIPBINT KOPCETE1: KAIIBIKTAH KYMBIC JKaFaalbIHIa ceOernci3
KYMBbICTa 0OJIMay KYpPaMbIHBIH OOBEKTHBTIK JKarbl ©3repefli- (U3MKaIbIK KaThICTIayJaH EHOEK
(GYHKIHMSACBIH OpBIHIAMAYFa aybIcabl, a OyJ1 e3repic 3aHHAMAaJIBIK JeHreiiie OekiTinmmece, cedernci3
KyMbpIcTa ©Oo0JIMay Typajbl HOpMa KAIIbIKTaH JKYMBIC ICTEHTIH JKYMBICKEPTe KATBICTHI
KOJIZJaHBUIMAN JTbI.

Byl ONKBUIBIK Ka3aKCTaHIBIK COT TXIpUOECiHIe SMIUPUKAIBIK TYPFBIIAH pacTajFaH.
sudebnik.bestprofi.com anbiaran AMaThl Kaiachl BOCTaHABIK ayaaHabIK COTIHBIH 2023 sKbUTFbl 24
mrieneri Ne 7514-23-00-2/4842 azamatthlK ic OoibIHIIA miemiMi MaHbi3Fa ue. Ic tamamkep XK.
MeH xayankep E. apaceiHnarsl eHOeK naybl OOWbIHINA KapanraH. Tanankep eHOeK MapThiHA COMKec
KAIlIBIKTaH XYMBIC icTereH, Oipak antacbiHa 1-2 per ¢unuanra Oapyra mMiHaerTi OonraH. JKyMbic
Oepymri xyMmbeIckepaiH Oac oducke kenmeyiH ExOek kozpekciniH 52- 6a0br 1- TapmarbiHBIH 8)
TapMakIiacekl OoWbIHIIA ceOerci3 kyMbpicTa Oonmay jaen Oaranam, eHOCK mapteiH Oysrad. Cor
TaNankepaiH eHOeK (YHKUMSACHIH (uiImManna HaKThl OPBIHJAFaHBIH AHBIKTAIl, JKYMBIC OepyIIiHiH
OpeKeTTepiH 3aHChI3 JeN TaHbIAbl. byn menriM OipHeme NPUHOMOTIK KOPBITHIHABI JKacayFra
MYMKIHIIK Oepeni. BipiHIIiAEH, COT «OKYMBIC OPHBD) YFBIMBIH JOCTYPJIi TYPAE KYMBIC OepyIliHiH
0ac oducimMeH TeHecTipyaeH 6ac TapTThl, 0y EHOex komekciniH 138- 6aObIHBIH KAIIBIKTaH KYMBIC
ICTeHTIH €HOEKTIH KYKBIKTBIK TaOMFaThl- €HOEK MPOLECIH KeHICTIKTEH aXbIpaTyFa COMKec Kemell.
Exinmrigen, cebernci3 kxymbpicTa 0OJIMayabl JONENACY YIIIH KYMBIC OepyIll >KYMBICKepIiH eHOek
(GYHKUIMSACBIH HaKThl OpBbIHAAMaFaHbIH JdJIEN/Ieyl THIC- TeK (U3UKANIBIK KaThicriay (akxTici cebenci3
KYMBICTa 00JIMay KypaMbIH KaJIBIITACTBIPYFa JKETKUIIKCI3. YIIiHIIIeH, memmiM EHOek kKo/leKCiHIH
52- 6a0b1 1- TapMareIHBIH 8) TapMakmackH xoHe YKoraprel CoTThiH 2024 sKbUTFBI 28 Kapalaiarsl
Nel HOpMaTuBTIK KaynbIChIHBIH 20- TapMarblH ceOerci3 *yMbIcTa OoiMayAblH (YHKIMOHAIIBIK
KpUTEPUNUIIEPIMEH TOJBIKTBIPY KaXKETTIT1H HEr137eH 1.

byn cor miemrimi Kepur MeMIIEKeTTIH COT ToxipubOeciHae e opblH anraH. Peceil
®enepanusiceiablH CankT- [leTepOypr KamanblK coThlHBIH 2024 xbutebl 17 kantapnarbl Ne 33-
3119/2024 ici GoifpIHIIA aMEUIAUUAIBIK COT MICIIIMIH/E KAlIBIKTaH KYMBIC ICTEUTIH OyXranTepi
ce0erci3 xyMbIcTa 00JIMay YIIIH dKYMBICTaH IIBIFapy 3aHCHI3 JET TaHBUIIBL: COT KAIIBIKTaH XKYMBIC
ICTEMTIH KYMBICKEP YIIIH KeHICTIKTIH Oenriiai Oip HykTeciHJe (pU3MKaIbIK TYPFbIIaH OOJybl eMec,
eHOCK KBI3METIHIH HOTHXKecCi alKbIHAaymibl Ooibin TaObuiamsl nmen mremmti (Cankr-IletepOypr
Kananblk coThl, 2024). A.JI. Aoanonckas (2025) Oyn ToxipuOere cylieHe OTBIPBIM, KallbIKTaH
KYMBIC >KaFdalblHAa «ce0emnci3 >KymbIcTa OOJMayJblH KIACCUKANBIK KEHICTIKTIK KpUTEpHiil
JNeNIeMe MOHIH JKOFaNTalbl» KOHE OHbI (DYHKIMOHAIIBIK KPUTEPUHMEH- €HOEK (YHKIMACHIH
OpBIHAAMayMeH- aJIMacThIpy KaXeT el Heri3/1ei .

Cebemnci3 xyMbpIcTa OOnMayasl Mep3iMi OOWBIHINA €CeNTey MOCceNeci KaIIbIKTaH KYMBIC
KargaiiblHaa alpbeIKimia Kypaeni cunatka ue. EHOex koaekciHiH 52-0a0bl 1-TapMmarbIHBIH )
TapMakKIIachl cedernci3 )XKyMbpicTa 0oMayibl «Oip )KYMBIC KYHI 1IIIHJE YII *OHE OJaH KeIl caraT»
nen enmeinal. JJoctypii opucTik opraga Oy yakbIT apajblFbl TIpKely >KypHaJgapbl HeMece Kipy-
IIBIFY OJKYHeJepl apKbpUIbl 1107 enmieHeAl. KamiblkTaH KYMBIC KaFJalblHIa, KEpiCiHIIE,

KYMBICKEP/IIH <«OKYMBIC 1CTEMEreH» YaKbIThIH J19J1 OJIIIey MYMKIH eMec: 0J1 KOPIOPaTUBTIK Kyiiere
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KOChUIMAaca Jia, €CelTi JalbIHIaN XaTybl MYMKIH; OJI XYHele «OHJIaliH» CTaTychlHAa Ooca na,
HaKTBI TarcelpMaapsl opbiHAaMaybl MyMKiH. A.J[. AGanonckas (2025) 6y mpobiemaHbl Tayigai
OTBIPBIT, KAIIBIKTAH J>KYMBIC JKaFJaiblHIa Cce0erci3 »yMbIcTa OOJMaynabl YakKbITIIEH OJIICYAiH
KApaMCBI3/IBIFBIH KOPCETEl: )KYMBIC YaKbIThl KAIIBIKTAaH JKYMBIC JKarJaibIHAA «IIPOILIECC)» eMec,
«HOTIDKE» KaTeropHsIChIMEeH enmeHyi Tuic. byn ycraneim EHOex kopekciniH 138- 6a0bIHBIH 5-
TapMarbIHJIa KO3JICITCH <OKYMBIC KoJieMi OOWMBIHIIA» €CelKe ajly MYMKIHIIrIMEH yhjiaecedi, o
KaIllIBIKTaH €HOCKKE TaOMFHM TYpJe KOJIaHbUIAIbl. J[eMeK, KaIllbIKTaH »XYMBIC ICTEHTIH ceberici3
JKYMBICTa 0OJIMAay VFBIMBI YaKbIT KPUTEPHHIH €MeC, HOTH)KE KPUTEPUHIH HEri3re ajlybl THIC:
JKYMBICKEp €HOEK MIapThIHIa OCKITUINEH TarchlpMaiapbl OCNTiUIeHreH Mep3iMJie OpbIHAaMaraH
Ke3ze ceberici3 xKyMbICTa 00JIMay KypaMbl KabIITAcaibl, ajl HAKThl KaHINA caFraT OOMBI «OKYMBIC
ictemereHi» nepbec MarbiHAFa ue OOIMAMIBI.

KambIkran >KyMbIC JKardalbIHIA >KYMBIC YaKbITBIHBIH PEXHUMIHIH ceOerci3 KyMbICTa
00Mayabpl aHBIKTAyJa TYBIHJIAWTBIH HETI3T1 KYKBIKTHIK KAWIIBUIBIKTap TOMEHJEri kectene 1- me
JKYHEJICHTeH

Kecre 1.
Kawwvikman sicymvic pescumoepi men cebenciz scymvicma 00amMayosbl aHblKMayoaesl KYKbIKMblK

Kauublivlkmap.

Kymbic yakbIThIHBIH | Cebenci3 skymbicTa | HakThl KalIIbLIBIK

pexxumi 00JIMay/IbIH eJieMi

Kamsikran «KyMbIC | 3 caraTrTaH apThlK >xyuenae | Kymbickep 3 carar KyHele KoK,
YaKBITBIHBIH TIPKEJITeH | )KOK, KOHbIpayFa kayan | Oipak o¢umaiin pexxumae (Word-ta,
ecebi» O6epmeni, oOHJalH craryc | Oacka 0as3ama) OKYMBIC  icTeNl

KOK — JKYMbIC Oepylll | OTBIpYbl MYMKIH. YaKbIT OOMbIHIIA-
«OKYMbICTa OolMay» JIell | «OKOK», HOTHKE OOMBIHIIA- «OKYMBIC
Oaranaii anajsl. icteni». byn xepae <«oKyMmbIcTa
OonmMay» TEK OHJAWH- CTaTryc Ta,
anje QyHKIUSHBI OpbIHaMay Ma?

Kambikran ukemai xymbic | «3 caraT Ooifbl sxymbicTa | CeOenci3 »kyMmpicTa OonmMay «Oip
YaKbIThI 0oJIMaIbD) JEereHll | )KYMbIC KyHI imiHAge 3  caFaT
caraTmeH eoJjIey KubH, | Oommay» — Jedai, am  UKeMIi
OUTKEHI HaKTbl «MIHJETTI | PeXKUM]IE KYMBIC YaKbIThI
00JTy» YaKbITBI KOK. OOJIIIEKTEHIN, BIHFAMIBI yaKbITTa
opbiHaanaael. HakTel cypak: kau 3
CaFaTThl (OKYMBIC YaKbBITBD» JICII
caHam, OJaH  «ceOemci3  KOK
O0TyBIH» emeimi3?

Kambixkran xKyMblc | YakplT —emmeHOeiai, Tek | Cebercis AKYMBICTA Oonmay
YaKbITHIH (OKYMBIC | «TaliChlpMa  OpBIHJANbI/ | HOpMackl (3 caraT JKOK Oo0Jibl)
KOJIEMIHIH  OPBIHAATYBD | OPBIHIATIMA B JeTeH | TeXHUKAIBIK TYPFBIIaH
ApKBUIBI €CETIKEe aly KpuTepuit 6ap. KOJIJaHBUIMAa ~ Kayamel,  ce0ebi

HaKTBl Kall 3 caraTThl CaHaUMBEI3?
MyHza KanFbl3 JIOTHKAa- KYMBIC

YaKbIThI HITHUIXKE»
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KaTeropusiCbIMEH OJIIIEHY1 THiC. ‘

Eckepmy: ABTOpIBIH 3€pTTeYl HETI31H/E KYPACTHIPBUIJIBL.

Kamrbikran )KyMbIC ICTEUTIH ce0erici3 )KyMbIcTa 007IMay YFBIMBIH KYKBIKTBIK HAKThLIAY TEK
KEKe HOpMaslapAbl KeTinaipy MmiHaeri emec, Kazakcran PecnyOnmkachiabiH KOHCTUTYHIHSICBIHBIH
14, 18 >xone 24- OanTapblHIa OCKITUINEH Oa3aiblK KEMUIIIKTEpAi IUGPIBIK €HOCK opTachIHaa
CaKTayAblH OKYHeNiK mapTel Oosbim TaObutaabl. JKyprisuiren Tanfay KalIbIKTaH KYMBIC
XKarmalbpIHaa ceOenci3 KyMbIcTa 60aMay YFBIMBIH OeiMICYIiH KO KhIPJIbI TajlanTap >KUbIHTBIFbIH
KYpalTHIHBIH KopceTeai. 3aHHaManbIK neHreine EHOek konekciniH 52- 6abbl 1- TapMmarbiHBIH §)
TapMaKIIAChIH KaIIBIKTaH XYMBIC 1CTEHTIH ceOernci3 >kymbIcTa OOJIMayJblH apHaibl YFHIMBIMEH
TOJBIKTBIPY KaXeT: Oyl YFbIM (YHKIMOHAIIBIK KpUTEpHIre cyieHin, eHOeK MapThIHAA
allkpIHIanFaH eHOeK (PYHKUMACHIH Jonenil cebemTepcis >Kyieni TypAe OpbIHIaMaynbl ceOerci3
KYMBICTa 00JIMay KYpaMBIHBIH Heri3i petinae Oenrineyi tuic. Cot Konmany neHreninnae JXXoraprsl
CotteiH 2024 xbunrbl 28 Kapamagarbl Nel HOpMATHBTIK KaylbIChIHBIH 20- TapMarblH KallIbIKTaH
KYMBIC ICTEHTIH >XYMBICKEpJIEpre KaTBhICThI TYCIHIIPMEMEH TOJIBIKTBIPY KaXeT, OJ COTTapra
OipbIHFall TPAKTHKA KAJBIITACTBIPYFa MYMKIHIIK Oepeni. bocTaHIbIK ayaHabiK cOThIHBIH Ne 7514-
23-00-2/4842 ici OotipiHIIa memimMi Oy OarbITTBIH €H OachblHAH- aK AYPHIC €KeHIH SMIUPUKAIBIK
TYPFBIIaH pacTalbl: «GKYMBIC OPHBI» YFBIMBIH KEHICTIKTIK emec, (PYyHKIMOHAIIBIK TYPFbIIAH
TYCIHAIPY KAIIBIKTaH J>KYMBIC ICTEHWTIH >XYMBICKEPIIH C€HOCK KYKBIKTAPBIH THIMII KOPFayIbIH
YKAJTFBI3 3aHHAMAJIBIK *KOJIbI 00161 TaObUTaNbI. JleMek, EHOeK KOIEeKCiH KalllbIKTaH KYMBIC ICTEHTIH
ceberci3 JkympicTa 0o0JMay HOpPMAachbIMEH TOJNBIKTHIpY koHe JKoraprel CoT Toxipubeci
OipbIHFaHIaHIBIPY HU(PIBIK SKOHOMUKAHBIH €HOCK KYKBIFbIHA KOSTHIH TaJalTapblH OPBIHAAYAbIH
QIFBIIIAPTHI OOMBIN TaObUTaABl. Y CHIHBUIBII OTBIpFaH IenriM- EHOek kojekciHiH 52- 6a0biHa
«KAIIIBIKTaH XYMBIC JKaFTalbIHIaFel Ce0CTICi3 KYMBICTa 00JIMayIbIH» apHaibl YFBIMBIH €HTI3Y, OJI
ekl 3aHabl (akTire OalyaHbICTBl OONaAbl: €HOEK (PYHKUIMSICHIH KYHell TYpAe OpblHAamay >KoHE
Enbex xonmekciniy 138- 6a0b TopTiOiMeH eHOEK mapThIHAA OENTIICHTeH KOJI )KEeTIMAUTIK PeXUMIiH
O0y3y. MyHnnait tocin 3akamtokHasHbIH (2015) enOex TopTiOiH (YHKIMOHAIABIK TYPFBIIAH TYCIHY
Typaibl ycTaHbIMbiHA >koHe A.Jl. AoOanonckassbiH (2025) eHOexk HOTHKECIHIH eHOeKTi
YUBIMIACTBIPY HBICAHBIHAH OacChIMIBIFBI TYpajibl TYKbIpbIMAApbIHA coiikec keneni. Kaszakcran
Pecriy6nukacer XKoraprbl CotbiabiH 2024 xbUTFEl 28 Kapamragarbl Nol HOPMATHBTIK KayJIbICHIHBIH
20- TapMarbplH KaTap TOJBIKTBIPY KYKBIK KOJJaHy MPAKTUKACHIHBIH OipBIHFAMIBIFBIH KaMTaMachl3
eTe/l.

Hugpnvix 6axwvinay men Hceke omipze Koyl CYKnayuiblivlK apacblHoazol mene-meHoikx.

KampikTan *KyMbICTa TOPTINTIK JKayanKepIIUTIKTI KOJAAHYABIH TaFbl Oip Kypaenl Maceneci-
KYMBICKEPJIIH JKEKe oMipl MeH aepOec AEepeKTepiH KOpray MeEH XKYMBIC OepylliHiH eHOeK
MIHAETTEpPIHIH OpBIHAATYBIH Oakpliay KYKBIFBl —apachlHIarbl Teme- TeHAIK. Kazakcran
PecniyonukaceinbiH KoHCTUTYyMSACHIHBIH 18- GabbIHIa oOpKIMHIH jK€Ke eMipiHEe KOJI CYFbUIMAaybIHA
KYKBIFBI OekiTinreH, an EHOek komekciHiH 22- 0a0biHBIH 1- TapMarblHbIH 24) TapMakiachblHAa
AKYMBICKEPJIIH «OKYMBIC Oepyllijie cakTajaThlH JaepOec AepeKTepiH KOpraylbl KamMTaMachl3 €Ty»
KYKBIFbIHA KETUIIIK Oepiieni.

Kampiktan KyMbIC pPEXUMIHIE KYMBICKEpIIH €HOerli »XKyMmbIiC OepylliHIH Tikenen
KaJlarajlayblHaH ThIC OpbIHAANabl. by skaraail »ymbic OepyuriHi 6acKapylIbUIBIK OMIIITIH JKy3ere
achIpyZbIH aHa- LMQPIBIK- KypajJapblH KOJJaHyFa bIHTAJIAHJBIPAJbl: SKPAHIbl Ka3bll Ay
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OarmapiiamManiapbl, TIEpHETAKTAIaFbl OPEKETTEPAl TIPKEUTIH Keimorrepiep, BeO- Kamepa apKbLIbI
Y3IiKci3 Oakputay, reorpadusuIbIK OpHAIACYAbI aHBIKTAy, OMOMETPHSUIBIK KOJ KOO YKOHE YKACaHJIbI
WHTEJUIEKTKE HETi3ACNTeH OHIMAUIIK Tannay xyhenepi. OCbl KypanmapablH OpPKAWCHICH JKYMBIC
Oepy1riHiH eHOeK 3aHHaMachIHIa OCKITUINeH »XYMBICKepal Oackapy KyKbirblH (EHOEK KOmeKciHiH
23-0a0bIHbIH 1- TapMarbIHBIH 5) TapMaKIIackl) ic )Ky3iHIe KeHeWTeal, Oipak coHbIMEH Oip Me3riiae
Kazakcran PecnyonukaceiablH KoHCTUTYHMSICBIHBIH 18- 0aObIHBIH 1- TapMmarblHIA KEIUIIIK
OCpuIreH KeKe eMipre KOJI CYKMAaYIIbUIBIK KYKbIFbIHA, 18- 0aObIHBIH 2- TapMarblHIa OCKITUITCH
KEKe caJbIMIap MEH KHUHAKTap[blH, XaT *Ka3bICYIbIH, TeIe(QOH apKbUIbI COMIIECYIH, MOUITAIBIK,
TenerpadThIK JKoHE e3re /e XabapiaManapAblH KYIUsAChIHA, COHal- aKk 39- 6anTbiy 1- TapMmarbeiHIa
KO3/IeJITeH KOHCTUTYIHUSUIBIK KYKBIKTApIbl LIEKTEY peXHUMiHE Tikenedl karep TeHaipeni. Ocblaan
KYMBIC Oepylli MEeH KYMBICKEp MYIENEpPiHiH Ka3ipri eHOCK KYKBIFBIHBIH ©3€KTI TEOPHUSIIBIK KOHE
KosngaHOanbl MocenenepiniH OipiHe aifHanFaH Teme-TeHMAIK mpolieMacsl TybIHAAWABL. by
MOCEJICHIH ©3€KTUIIr HUQPIBIK TEXHOJOTUSUIAPABIH Tapanybl MeH EHOek koaekciHiH 138- 6a0biH
perTeyaiH (GparMeHTTIK CHIAThl >KYMBICKEPIiH KYKBIKTapbl MEH J>KYMbIC OepylliHiH MyJaeci
apachIH/IaFbl KYKBIKTBIK Tele- TeHAIKTI Oy3y KayIiH TyIbIpabl.

byn kapama- KalIIBUIBIKTBIH KYKBIKTBIK MOHIH TYCiHY YIIIH XYMBIC OepyIIiHiH Oakbuiay
KYKBIFBI a0COJIIOTTI éMeC €KEHIH arall oTy KaxeT. EHOek KoleKciHiH 22- 6a0bIHbIH |- TapMaFrbIHBIH
24) TtapmakmiachlHa COMKEC, JKYMBICKEp <OKYMBIC Oepylmije cakrajiarblH aepOec aepexrepii
KOpFayIbl KaMTaMachl3 eTyre» KyKbuibl. Ast EHOeKk kKomekciHiH 23- 0aObIHBIH 2- TapMarbIHBIH 24)
TapMakmacel xymeic Oepymrire Kaszakcran PecryOnmkaceIHBIH aepOec AepeKTep KOHE OJiap bl
KOpFay Typasbl 3aHHAMachblHa COWKEC >KYMBICKEPIiH JepOec AepeKTepiH XKHHAy, OHACY KOHE
KOpray MiHJeTiH XykTeiai. byn nopma «/lepbec mepekrep »xkoHe onapAbl Kopray Typaub»y 2013
KBIITFBI 3aHBIMEH ©3apa ThIFbI3 OailnanbicThl. EHOEK KOoJeKcl sKyMbIc OepyIini )KYMBICKEpAiH Aepoec
JepeKTepiH TeK eHOeK KaThIHACTapblH peTTey MIeHOepiHae FaHa ©HJeyre KYKbUIbI EKEHJIri
Oekitired. by HopmanapJblH JKUBIHTBIFBl UMIIEPATUBTIK CHIIATKa HMe: *KyMbIC Oepyni Oakpuiay
KYPrizyai YWbIMIACTBIPY Ke3iHJAe OChl IMIEKTeyJep/l cakrayra MIHAETTI. Ajaiijila ocsl eki HopMa
uU(QpIBIK MOHUTOPUHTKE KATbICTHI lex specialis QyHKIMSCHIH aTKapa ajaMmaiiibl, eMTKEHI oJap
JEPEeKTEPAl KOPFayAblH J>KalIlbl PEeKUMIH Oenriieiiml, an Oaxkpuiay KypalJapblH IIEKTEMEreH,
OMOMETPHSUTBIK HEMECEe SMOLMOHANIBIK KYH TajjayFa KaThICTBl apHaWbl peXuM OenriieMereH,
COHJIali- aK JKYMBICKEP/1 OCBIHJIal Kypajaap Typajibl xabapaap eTy MiHAETIH OeKITIIEereH.

Anaiiia KalbIKTaH >KYMBICTBI Tikene perreiTiH EnOek xonekciniH 138- 6aObIHBIH ©3iHE
HaKThI TaJIJjay JKYPri3reH Ke3jie OyJl UMIEepaTUBTIK KeNULAIKTEpAIH HUPPIbIK OaKblIay KOHTEKCIHAE
TOJIBIK €Mec TYpAE KOepCeTUIreHi akbiH Oonazibl. 138- OanTeiH 5- TapMarblHBIH 1- ab3arbiHaa
MbIHaJIali HOpMa OEKITUITeH: «KAIIBIKTaH KYMBICKA KATBICTHI JKYMBICKEpJIEp YIIiH KYH CAHBbIHFBI
KYMBIC YaKbITBIHBIH Y3aKTHIFbI IIEKTEYJEPiH CaKTall OTBIPBIN, OENTINIEHTeH >XYMBIC YaKbITHIH
ecenke anxy OenrijeHesi, OHbl OaKbLIayJbIH EpPEeKIIeNIKTEpl €HOeK IIapThIHIAa HEMECE >XYMBIC
OepylIiHiH akTiciHAe aWKblHAanaab». OChl pelakuus *KyMmbic Oepyiiire Oakpliay KypajiaapblH,
OHBIH KeJieMi MeH 9JJICTepiH OIpKaKThl TOPTIMNEH alKbIHIAy KYKbIFbIH O€peTiH JHUCIO3UTUBTIK
HOpMa OOJBITT TaOBIAABL. 3aH MIBFAPYIIBI Oy OanTa KachkIpblH MOHUTOPUHTKE THIMBIM callMaraH,
0aKpuIay KypajJapblHbIH ©31H IIEKTeMereH, OMOMEeTpUsUIBIK HeMece SMOLMOHAIIBIK KYH Tanaayra
KaTBICTBI apHaiibl pexxuM OenriieMereH. Jlemek, lex lata (KonnaHbICTaFbl 3aH) JAEHTeHiHIE KYMBIC
OepyIiHiH MOHUTOPUHT OOMBIHINA AUCKPEUHUSACH TEK KAJIMbl KOHCTUTYIUSJIBIK KOHE a3aMaTThIK-
KYKBIKTHIK KEMUIIKTEPMEH FaHa IMIeKTene/l, Oipak eHOeK 3aHHaMachlHJa apHalbl MIEKTEeYJIePMEH
KamMTaMachl3 eTuUIMereH. byn KyphUIBIMIBIK OJIKBUIBIK JKYMBICKEP/Il OJICI3 Tapam peTiHAe KOopray
KaFUJaThlHA- €HOEK KYKBIFBIHBIH 1presi KaruaaTTapbhlHBIH OipiHe- KaWIbl Keleldl, OWTKEeHI

JMCIIO3UTHUBTIK HOpPMa 1C XKY3iHJIEe €HOEK KaThIHACTapBIHBIH AKOHOMHUKAIIBIK TYPFBIAAH KYIITIPEK
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TapaObIHa (KYMBIC OepyIrire) OakplIay pexKUMIH O1p)KaKThl OenTiiey MyMKIHIITIH Oepei.

KammbIkran aKyMBIC YaKbITBIH €cellKe aly mMaceseci OoifbiHIma 138- 6anTeiH 5- TapMarbIHBIH
5- ab3ambl epekiie MaHBI3IbL: «KAIIBIKTaH JXYMBIC KE31HJE, YXYMBICTBIH OpPBIHIAIYBl >KYMBIC
OepymriMeH, KaObUIIAyIIbl TapalllieH HAKThl YaKBITIICH TipKelle aliMaraH Ke3Jle, KYMBIC YaKbIThIH
€CerKe aly KYKaThlHAAa >KYMBIC YaKbIThl €HOEK IIapThIHAA, JKYMBIC OepyulIiHiH akTiciHae
OCITIJICHTeH KYMBIC KOJIEMIH OpbIHIAy peTiHae OenrineHemi». byn Hopma EHOex komekciHin 79-
0a0bIHBIH 4- TapMarbIMEH XKYHell TypAe e3apa OalllaHbICThI, OJ1 J]a )KYMBIC YaKbIThl HAKThl TIpKeJIe
aIIMAiTBIH JKaFJaiila HOTHIKEre HETI3JENITeH ecenke aay oficin ke3meiai. Marica (Marica, 2023)
XbIPATbULy KYKBIFbI MEH KAlBIKTaH >KYMBIC JKarJailblHAa *YMBICKEPAIH KYKBIKTapbIH Tajaan
OTBIPBIT, HOTHKETe OarfapiiaHFaH €HOCK YaKBITBIH €CelKe aily MICIH HU(PIBIK KaJaraaayiablH
WHTPY3UBTIK CHUIIATBIH a3alTYABIH HETI3T1 KYKBIKTHIK MEXaHU3MI PETIHIE YCHIHAIBI KOHE ITU(PIIBIK
OaKpUIayIbl PETTEYAIH ipreni KaruaaTTapblH TYKbIPIMIANIBL: allIbIKTHIK, )KYMBICKEP/iH xabapaap
0OJTyBl JKOHE KYMBIC Oepylri MEH >KYMBICKEp MYyJICIepiHiH MemepiecTiri. Anaiiga EnOek
KOJEKCIHJE HOTH)Kere OarjapiiaHy IUCIIO3UTHBTI CHUIIATKA HMe- OJ TEK YaKbITThl HAKThl TiIpKey
MYMKIH OOJIMaraH >karjaija KOJIJAHBLIAAbI, opi JKYMbIC Oepyln MeH >KYMBICKEPJIH TaHIayblHa
KaJIIBIpbUIMai, (akTUIK skaFjaaiifa OaiylaHplcThl Oosaapl. By Tocinm mMmmepaTwBTIK OachIMIBIK
JIeHreiiHe KeTeplUIMEereH, HOTHXKECIHJE MKYMBbIC Oepylll TEeXHHKAJIbIK TYPFbIIAH MOHUTOPUHT
apKBUIbI YaKbITThI TIPKEW aaThIH KaFAaia HOTIKEre HET13/IeITeH ecelke ary pekKUMiH TaHIaMai,
Y3IiKCi3 OaKplIay peXUMIH KOJIJJaHyFa TOJIBIK KYKBIFBIH CAKTai Il

Hudpnsik Oakpuiay KypalJapblHBIH apHaibl CaHATTaphl, ocipece >KacaHIbl HMHTEIICKT
HETi31HJIerT MOHHUTOPHUHT JXyHenepi, Ka3ipri EHOex konekciHae MmyijaeM pertenmereH. Sierocka
(Sierocka, 2024) Eyponanbik OmaktsiH 2024 >xputrbl JKacaHbl UHTEUIEKT Typasbl periiaMeHTiH
(Al Act) Tangail OTBIpBIN, )KYMBIC OPHBIHJAFbl Al- MOHUTOPHHT KYHenepiH <«OKOFapbl TOYEKeIa1»
CaHaTKa JKaTKbI3y KaXETTITH HEeTi3AeHll »oHe SMOLMOHAIABIK Kyiai Tanjnay, OMOMETPHSUIBIK
ColiKecTeH/Ipy apKbUIBl Y3[IKCI3 Kajarajgay, OHIMAUIIKTI aJIropuTMIIK Oaranay CHSKTHI
IpaKTUKaJapFa TiKeJed ThIMbIM cally/lbl HEMece aca KaTaH IIEKTey PEXHUMIH €HTri3y/Al YChIHAJbI.
Ocpl Toci OOMBIHIIIA MOHUTOPUHI KypasJapbl OJapAblH HHTPY3UBTIK JOpexeciHe Kapall Y
JeHreire OeJliHEl: »Kallbl pyKcaT €TIIreH (MbICaibl, Kipy- HIBIFY YaKbITBIH TIPKEY), HIapTThI
pyKcat eTuireH (>KYMBICKEP/IIH aKIapaTTaHIbIPbUIFaH KeTiCIMI MEH MaKCaTThIH alKbIHJIBIFBI TaJlal
eTUIe/I1) )KOHE THINBIM CaJIbIHFaH (aziaM Kajip- KaCHETIH KeMcITy asneyeTi 0ap kyienep). Kazakcran
3aHHaMachIHJla MyHJail capanay *ok- EHOek konekciHig 138- 6a0bl ke3 kenreH nudpiblk 6akpuiay
KYpaJblH - KapamailbIM JKYMBIC YaKbITBIH €CellKe ayly KyheciHeH Oacram, smouus Al- ra neiin-
Oipael KYKBIKTBIK PEXUMAE, SFHU «EHOEK MIapThIHIAa HEMece >KYMbIC OepyILiHiH aKTICIHIEe»
alKpIHIANATBIH Kypajl peTiHae KapacTelpanabl. byn capanmaynsiH Ooiamaysl Tere- TEHIIKTI KYMBIC
Oepyli MaijjacblHa AaybICTBIPATBIH KYPBUIBIMIBIK OJIKbUIBIK OOJBIN TaObLIalbl, OUTKEH1 Ol
YKYMBICKEP/IIH KOHCTUTYIHSUTBIK KYKBIKTapbIHA OPTYPJIl IOpPEKeEae KOJI CYFAThIH Kypaliaapra Oipaeit
KYKBIKTBIK KOpPFaHBIC ACHI€I1H OpHATYAbl MYMKIH €MeC eTe/.

2026 xwurbl 9 KaHTapmarsl EHOek kopekciHiy 138- Oamka eHTi3UIeTiH e3repicTep TeK
TEPMUHOJIOTHSIIBIK CHUIATKA Me: «aKIapaTTaHIbIpy HbICAHJAphl», «OallaHbIC KbI3METTEP1» CHSKTHI
YFBIMIAp <«UQPIBIK TEXHOJOTHsIIAp» JKajmbUlaMa yYFbIMbIMEH Oipiktiputeni. XXana 3ayg
AKYMBICKEP/IiH JiepOec epeKTepiH KOChIMIIIA KOpFayFa, MOHUTOPUHT IIEKTepiH alKpIHAayFa HeMece
QXKbIPAThULY KYKBIFBIH KYIIEHTYyre OarbITTaJIFaH MaTepUANIbIK KeMUIIIKTep eHrizoeiai. Jlemek, 3aq
HIbIFapymibl MUGPIbIK €HOeK peTTeyAiH pepopMachlH HETI3IHEH 3aHHAMAJbIK TUIAl KaHApTy
meHOepiHIe Ky3ere aceIp/ibl, 0ipak Sierocka (2024) yceiHATBIH KOFaphl Toyekenmi Al- xyienepre
KOWBUIATHIH TaJlaliTapFa- allbIKThIKKA, aJaM3aTThIK KaJarajayra, CEHIMJIUIIKKE, IOJIIKKE KoHE

Kayirnci3aikke, conmgai-ak Marica (2023) TyxbIpbIMAarad ITUGPIBIK OaKbUIAYIbl PETTEYIIH ipreii
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KaFUJIaTTapblHA- HET13/IeJTeH Ma3MYH/IBIK peopMaHbl )KYpri3reH koK. OCchiFaH OailIaHbICThI €HOCK
KYKBIFBIHBIH HUQPIBIK TpaHchopMmanusra Oeiimaeny mporeci oii TONBIK asKTaJMaraH, ail
TEPMUHOJIOTHSIIBIK KaHAPTY MAaTEPUANIBIK KeTULIIKTepAl KYIMIEHTYAIH OPHBIH Oaca alMaiibl.

XKorapeina xypriziired tangay Herizinae EHOexk konekciHiH 22- 0aObIHBIH |- TapMarbiH
’aHa 26) TapMaKIIaMeH TOJIBIKTBIPY/bI YCBIHAMBI3: «26) orcymbic bepyuii nauoaianamoli yu@dpioix
baxvlLiay Kypanoapviubly (OHuIH iWiHOe eHOeK Kbl3Memin YaKvim OOUblHWA mipKey JiCyuenepiHiH,
9KPAH MOHUMOPUH2I  0A0APIAMANAPLIHLIY,  OHIMOLLIKMI  enuey KYpaioapulHbly, ayouo-,
OetinebaKbliay KYpoliblIapblHbIY, OUOMEMPUSLIbIK CIUKeCMeHOIpy Jcylenepiniy, KOpnopamusmix
OalIaHbIC APHAIAPLIH MATOAUMBIH 6A20APIAMANAPObIY) OAPILIK MYpAepi, 01aPObIH HCYMbLC icmey
NpUHYUNMepi, HCUHANAMBIH OepeKmep CaHammapwvl, Ocbl Oepekmepoi cakmay mep3imoepi MeH
navoanany Makcammapsl mypaivl MoablK, AHbIK HCIHE YAKMbLIbL AKNAPAmM Ay2a KYKblLIbly.

Byt ycwIHBIC YIII KYPBUIBIMIBIK AoliekTeH Typanbl. bipinmrinen, onx KP Koncturynusceinbig
18- 0abObiHma OekiTiNreH jKeKe ©eMipre KOJ CYKMAyIIbUIBIK KYKBIFBIH €HOEK KaThIHACTAPHI
KOHTeKciHae HakThuiaiabl. Exinmrigen, on KP «Jlepbec nepexrep koHe onapabl KOpFay Typalbi»
3aHbBIHBIH KAl HOpMaJapblH €HOEK KYKBIFBIHBIH apHaibl calachblHa OeMiMaeni: anmsl aepoec
JIepeKTepAl KOopray HOpMalapbl KYMBIC Oepylli MEH JKYMBICKEp apachlHIarbl OWIIIK
ACUMMETPHSICBIH €CKepPMEiili, all KyMbICKep HUGPIBIK OaKplIay Kypajiaapsl Typaibl OL1yre 3aHbl
MYJJIETe We TYJIFa PETiHAe apHailbl KYKBIKTHIK KOPFAayAbl KOKeT eTeii. YIIHIIIICH, OJ TOPTIMTIK
KayarnKepuIliKk WHCTHTYTHIHBIH 3aHJbl XYMBIC ICTEYiH KaMTaMachl3 €Tedl: >KYMbIC Oepyri
TaparblHaH JKYMBICKEpre KAaTBICTBI TOPTINTIK jkKaza IUQPIBIK OaKbpuIay HOTIDKENEpl Heri3iHuae
KOJIJAaHBUTFAH JKar/laiia, *KYMBICKEp ©3iHe KaTBhICTBl KaHIAl KypainapblH Maii1aiaHbUIFaHbIH
Olyre koHE oJlapFa Jay alTyFa TOJIBIK KYKbUIbI O0Ia IbI.

KopbiTbiHabIIal  Kene, LUQPAbIK Oakpliay MEH JKeKe eMipre KoJd CYKHayIIbUIBIK
apachIHarbl Tere- TEHAIK Moceleci eHOEK KYKBIFBIHBIH JKYHENiK OJIKbUIBIKTAPBIHBIH Oipi OOJBII
tabbutagpl. EHOek konekciHiH 138- 0abbl nmu@piblK MOHUTOPHUHITIH MOHIHE COMKec apHalbl
peKUMII Ke3leMeidi, anm kanmbel naepbec aepekTepAi Kopray Hopmanapbl (22- OanTeiH -
TapMarblHbIH 24) TapMmakmiachbl *oHe 23- 0anTblH 2- TapMarblHbIH 24) TapMakilackl eHOeK
KaTBIHACTAPBIHBIH U PIBIK TPaHC(HOPMAIMSCHIHBIH €peKIle KaTepiepiH TOJNBIK KaMThIMaiael. EH
0acThl OJIKBUIBIK- JKYMBICKEP/IH ©31HE KaThICThl KOJIJAHBLIATHIH HUMPIBIK OakplIay Kypanaapsl
Typajibl akmapaT ajly KYKbIFbIHBIH apHaiibl OekiTuiMeyl. KepceTiareH ychIHBICTapAbl iCKE achlpy
eHOek 3aHHamMacelH Marica (2023) xone Sierocka (2024) mblFapmanapblHIa TYKBIPBIMJIATFAH
XalbIKapalblK €HOEK KYKBIFBIHBIH 3aMaHayW CTaHJapTTapblHa >KaKbIHAATYFa KOHE UUQPIBIK
JQyipae KYMBICKEP/IH KOHCTUTYLHUSIIBIK KYKBIKTAPbIHBIH THIMJI KOPFaJlyblH KaMTaMachl3 €Tyre
MYMKIHJIIK Oepei.

KopbITbIHABI

KopbIThIHIbIIAN  Kesle, KalIbIKTaH >KYMbIC JKarJalblHAa TOPTINTIK JKayanmKepIILTIKTI
KOJIJaHy HWHCTUTYTBIH Tajlay €HOEK KYKBIFBIHBIH JOCTYpJl KaTeropusuiapbl MEH IHQPIbIK
TpaHC(OpPMALUAHBIH ~ apachlHIAaFbl  KaWIIBUIBIKTBI ~ alKblH  KepceTTi. EHOeK  KOJeKCiHIH
KOJIJAHBICTAFbl PEIAKIMACH KAIIBIKTaH KYMBIC MHCTUTYTBIH TaHYFa >KOHE OHBI YHBIMJIACTHIpYFa
KaXeTTi 0a3alblK HOpMasapbl KAMTBIFAaHBIMEH, TOPTIMTIK >KayanKepUIUTIK ©JIIEeMIiH/Ie KYKbIKTBIK
AHBIKTHIK TIeH OOJDKaMIBUIBIK JICHTeH1 KETKUTIKCI3 €KeHl 3epTrey OaphichiHAa Herizaeni. Och
OJIKBUIBIKTAp/bl KOK YIIIH 3aHHAMAIBbIK *OHE KYKBIK KOJJAaHYHIBUIBIK JEHIeiiepae KeleH.l
miapagap KakeT, OJapiblH ILIIHJIE €H MaHbI3IbLIApbl- KALIBIKTAH *YMBICKA KaTbICTBI apHaibl
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neUHANMSUTApABl  HAKThUIay, IMGPIBIK OaKbUIAYIAbIH IICKTEpiH 3aH JACHreWinge Oenriiey.
OcpiHail TOCT FaHA JKYMBICKEPJiH KYKBIKTApBIH CaKTall OTBIPBIN, KXYMBIC OepylliHiH eHOEeK
TOpTIOIH KaMTaMmachl3 €Ty MYIJECiH TeHrepiMmieyre xoHe HHU(PIBIK 3KOHOMHUKA >KarnailblHaa
QJIEYMETTIK OpINTECTIKTIH KaHa YIATICiH KAJIBINTACTBIPyFa MYMKIH/IIK Oepei.

3eprrey Hotmkecinne Kazakcran PecnyOnmukachlHIAFbl KalIBIKTaH JKYMBIC —Ke31HJIE
TOPTINTIK KayalnKepIIUIKTI KOJJAAHY HMHCTUTYTbIHA KaTbICTbl MbIHAJall >kaHa KOPBITBIHIABLIAP
TYKbIPBIMIAII B

BipiHmmiieH, KYKbIKTHIK YFBIM JACHTCHIHAE KaIIbIKTaH KYMBIC Kbl €HOCK PeXUMICPIHIH
Oipi peTiHAe KapacThIPbUIFaHBIMEH, TOPTINTIK JKayalmKEepUIUTIKTIH HAKThl MEXaHHU3MIEpl o e
«oIaitH» MOJIeNbre HEeTi3/1eNreH.

ExiHImiien, KalbpIKTaH >KyMBICTa TOPTIMTIK T€PIC KBUIBIKTHIH HET13T1 OJIIeMINapThl PETiHIe
KYMBICKEPIIH HH(PIBIK MIHASTTEpI MEH OHJAMH- KOJDKETIMAUIITIHE HETI3JeNIeH, HOTHXKEre
OarmapnanraH yari Kameimracyna. OcblFaH OalIaHBICTBI TOPTINTIK KAyanKepIIiIiK WHCTHTYTHI
«yaKbITKa HETI3JINIFeH» KO3KapacTaH «UM(PIbIK HOTHXKE MEH MiHe3- KYJIBbIKKAa Heri3jienreH»
Ke3KapacKa 3BOJIIOLUSIIBIK TYP/E 6TyAe, Oy HBOIIOLUSIHBI 3aHHAMAIIBIK JIeHTelie OeKITy KaxeT.

YuiHnriaeH, nu@piblKk MOHUTOPUHT TIE€H JKEKEe eMipre KOJI CYKMAaylIbLIbIK apachlHIa jKaHa
KYKBIKTBIK IIEKapaiap KaJblITacThIpyAbl Tajan eteni. Kazipri Tanma Oy mekapaiap HETi31HEH
YUBIMIIIIIK periiaMeHTTep AapKbUIbl aWKbIHAATYAa JKOHE YITTHIK KYKBIKTAa OJKYHem Typae
OekiTimMereH, OYJ1 KalbIKTaH >KYMBICTAFbl TOPTINTIK JayTapAblH TOYEeKeiH KYIenTesi.

Teprinminen, Kazakcran Pecryonukacer XKoraprel COThI IEpeKTEPiHiH KopceTyl OOHBIHIIA,
2021 >xbutbl 6,7 MbiH, 2022 xbutbl 6,1 MbIH, 2023 XbUTbl 5,3 MBIH €HOCK Jaybl COTTa KapaJiFaH.
XKainmel eHOek naynapblHbIH >Kajllbl CAaHbIH/A CAaH/BIK TOMEH/IEY YpAicl OaliKalFaHbIMEH, KalllbIKTaH
KYMBICKa OallaHBICTBl INAFBIMAAP MEH Jaylap KeKe CTaTUCTHKAJIbIK CcaHaT peTiHjAe
KepceTuiMeial. by 3aHHaMaHBl KETULAIpY YUIIH AQJ€NAl SMIMPUKAIBIK 0a3a KaJbIITacThIpyFa
KeJepri KenTipell »XoHe HOPMAaTHBTIK pedopmanapabl KeOiHe peakTHUBTI CUMATTa KajJblpajbl.
Conpnaii-ak, Kazakcranaa >xanmnsl 9,2 MIIH KYMBICTIEH KaMTBUIFaH aJaMHbIH 7 MIJIH-bI JKajJamalbl
KYMBICKEpJIEp €KEHIH, ajl KalllbIKTaH *YMBbIC ICTEHTIHAEp caHbl 40,7 MBIH aJamMfa KETII, >KbLI
caifbiH 18,6%-ra ecin oTbhlpraHblH eckepcek (¥ATThIK craTucThka Oropochl, 2025; Ranking.kz,
2025), KambIKTaH >XYMBIC JayJiapbl CAHBIHBIH ©CYl CTAaTUCTUKAJBIK CHUIATKa W€ OOJIybl- YaKbIT
Macesieci FaHa.

Ocbuiaiiiia, 3epTTey HOTHXKENIEpl KallIbIKTaH JKYMBIC JKaFJaiiblHAa TOPTINTIK jKayanKepIiIiK
MHCTUTYTBIHBIH ~ Ka3ipri KyHiH cumaTran KaHa KoWMail, OHBbIH HOPMAaTHBTIK  JKOHE
MHCTUTYLMOHAIIBIK TpaHC(HOPMAIMSCHIHBIH HET13T1 OaFbITTapbIH allKbIH/Ia/IbI.
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Analysis of the Institute of Disciplinary Liability under Remote Work
Conditions in the Republic of Kazakhstan
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Abstract

The article comprehensively examines the legal issues of applying the institution of disciplinary
liability in the context of remote work in the Republic of Kazakhstan. The relevance of the study is
determined by the fact that in 2024 the number of remote workers in Kazakhstan reached 46.7 thousand and
continues to grow annually by 18.6%, as well as by the insufficient adaptation of labor legislation to this
format. In this regard, the research question arises: to what extent is the labor legislation of the Republic of
Kazakhstan adapted to the application of disciplinary liability norms in remote work conditions? The purpose
of the study is to identify problematic aspects of applying the institution of disciplinary liability in remote
work and to develop scientifically grounded recommendations for its improvement. The study employs
formal-legal, comparative-legal, and doctrinal methods, as well as an analysis of statistical data and court
decisions of the Supreme Court of the Republic of Kazakhstan for 2021- 2024. The findings substantiate the
need to adapt the traditional concept of “absence from work without valid reason” to the remote work format,
as well as the need to maintain a balance between the right to privacy and digital monitoring. The findings
substantiate the need to introduce additions to Articles 52 and 22 of the Labour Code. The conclusions drawn
may serve as a practical basis for improving labour legislation and unifying judicial practice.
Keywords: labor Code, remote work, disciplinary liability, digital monitoring, absence from work without
valid reason.
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AHHOTAIUSA

B cratee KOMIUIEKCHO HCCIENOBaHBl IMpaBOBbIE MNPOOIEMBl NPUMEHEHHUs WHCTUTYTa
JUCLHUIUTMHAPHONH OTBETCTBEHHOCTH B YCIOBHSAX IHCTAaHIMOHHOW paboTel B PecmyOnmke Kazaxcras.
AKTyallbHOCTh HCCIIEZIOBaHHUSI O00ycioBieHa TeM, uTo B 2024 Tomy 4YMCIO AWCTAaHIIMOHHO PadOoTalomux B
Kazaxcrane mocturno 46,7 Teic. 4eNOBEK M €XKETroJHO yBenuuuBaeTcs Ha 18,6%, a Takke HETOCTaTOYHOU
ajanTanueil TPYZOBOrO 3aKOHOJATENbCTBA K JaHHOMY ¢opmary. B cBi3M ¢ 3TUM BO3HHKAaeT
WCCIIEIOBATEIILCKMI  BOMPOC: HACKOJNBKO TPYIOBOE 3aKOHOJAaTenbcTBO PecmyOnmmkm — Kazaxcrax
aJIanTHPOBaHO K NPUMEHEHHIO HOPM JIUCIMIUIMHAPHOW OTBETCTBEHHOCTH B YCJOBHUSIX IHUCTaHIIMOHHOHN
pabotel? llenp  HccienOBaHMS- — BBIABICHHE MNPOOJIEMHBIX  aCIEKTOB  IPUMEHEHUS  HMHCTHUTYTa
JUCLHUIUTMHAPHONH OTBETCTBEHHOCTH B YCIIOBHAX JWUCTaHUMOHHOH paboThl M pa3paboTKa Hay4dHO
000CHOBaHHBIX NPEAJIOKEHUI MO MX COBEPIICHCTBOBaHMIO. B mccienoBaHMM HMCHONB30BaHbl (POpMabHO-
MIPaBOBOM, CPAaBHUTEIIHLHO-TIPABOBON, TOKTPHUHANBHBIA METO/IbI, a TAK)KE aHAIN3 CTAaTUCTUYECKUX AAHHBIX U
cyneOnbix pemenuit Bepxosnoro Cyma PecnyOmmku Kaszaxcran 3a 2021- 2024 roxmel. B pesynbrarte
uccinenoBanus 00OCHOBaHAa HEOOXOAMMOCTh  aJaNTalUdd TPAAWULHMOHHOTO IIOHMMAaHHS KaTeropuu
«OTCYTCTBHE Ha paboTe 0e3 YBOKUTENbHBIX NPUYUH» K (opMaTy IUCTAaHIMOHHOW paboOTHI, a Takxke
HEOOXOJUMOCTh COOJIIOJIeHHsT OajaHca MEXIy IMPaBOM Ha HENMPUKOCHOBCHHOCTh YAaCTHOM JKM3HHM U
nuGpOBBIM KOHTpOJIEM. Pe3ybpTaThl ncciiegoBaHus 0OOCHOBBIBAIOT HEOOXOJMMOCTb BHECECHHS IOTIOTHEHUI
B ctaThi 52 u 22 TpynoBoro koxaekca. IlomydeHHbIE BBIBOABI MOTYT CIY>KUTh MPAaKTUYECKOW OCHOBOW s
COBEpPILICHCTBOBAHUS TPYAOBOI'0 3aKOHOAATENHCTBA M YHU(UKALIMY CyNeOHON PAKTHUKH.
KuarwueBble cji0Ba: TpyJIoBOH KOAEKC, MUCTAHIMOHHAS paboTa, AMCHMIUIMHAPHAS OTBETCTBEHHOCTD,
r(poBOI KOHTPOIIb, OTCYTCTBHE Ha paboTe 0e3 yBaKUTENbHBIX IPUIHH

Kenin tycri: 13 mamsbip, 2026
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AHHOTAIUSA

JlaHHas CTaThsl MOCBSIEHA HCCIECIOBAHUIO HHCTUTYTAa HEACHCTBUTEIBHOCTH CHAETIOK, COBEPIIEHHBIX
C TIOPOKOM BOJH, — OJHOMY M3 HamOoJyiee TPAKTHUECKH 3HAYUMBIX W BMECTE C TEM HEZOCTaTOYHO
pa3paboTaHHBIX HalpaBJeHUI rpaxnaHckoro npasa Kazaxcrana. B pabore anann3npyroTcss OCHOBHBIE BUbI
TTOPOKOB BOJIH, TIPEIyCMOTPEeHHBIe TyHKTOM 9 crathu 159 ['paxnanckoro kogekca Pecyonuku Kazaxcran:
oOMaH, HacuiWe, yrpo3a W KabanbHble ycioBusi. Oco0oe MECTO 3aHMMAaeT HCCICAOBaHUE MPOOJIEMbI
NPU3HAHUS CAEIKU HEACHCTBUTENBHOU B CBA3M C HPAaBOMEPHOM yrpo30il — TO €CTh YIpO30H COBEPILUTH
JEHCTBUS, KOTOPBIE CaMU MO cebe He SIBISIIOTCS He3aKOHHBIMU. MIMEHHO 3TOT BOIpPOC OCTAa&Tcsi HauMeHee
M3YYCeHHBIM KaK B Ka3aXCTaHCKOW MpPaBOBOW NOKTPHWHE, TaK W B cyneOHOW mpakTuke. Ha ocHOBe aHanm3a
HOPM JICHCTBYIOLIETO 3aKOHOAATENbCTBA, JOKTPUHAIBHBIX UCTOUHUKOB U MaTE€PUAJIOB Cy1eOHOM MPAaKTUKU B
CTaTheC npeajiararoTcs KpuTtepun pasrpaHn4CHUsA J0IIyCTUMOT'O IEPETOBOPHOI0 JaBJICHUA u
HenoOpocoBecTHOH yrpo3el. ChopMynHpOBaHBl KOHKPETHBIE PEKOMEHAALUH [0 COBEPIICHCTBOBAHUIO
HOPMAaTUBHOTO pETYIUPOBAHUS W TPABONPUMEHHUTENFHOW TMpPaKTHUKM B JaHHOW cdepe. PesymbraThl
WCCIIEIOBAHNA UMEIOT MPAKTHYECKYIO IIEHHOCTH JUIS FOPUCTOB, CYJeH U yYaCTHUKOB I'PakJIaHCKOTO 000poTa.
KurroueBble ci10Ba: HeneilCTBUTEIBHOCTD CACNOK; TIOPOK BOJIH; YIpo3a; MpaBOMEpHas yrposa; kabaibHas
C/IeJIKa; OCTIOPUMBIE CHCIIKH.

BBenenue

I'paxxganckuii  o0OpoT cTpouTcsl Ha caenkax. Kaxaplii JeHb MWUIMOHBI JIIOJEH
MOJNKCHIBAIOT I0IOBOPHI, IPUHUMAIOT Ha ce0si 003aTeNbCTBa, MepeatoT UMYIIECTBO — U BCE 3TO C
OIMOPOM Ha TO, YTO UX PELICHUS SBISAIOTCA CBOOOJAHBIMU U OCO3HaHHBIMH. CBOOOJIa BOJIM — 3TO HE
MPOCTO JEKJIAPaTUBHBIA MPHUHLMIL: 3TO OJUH U3 (PyHAAMEHTalIbHBIX Hayajd YacTHOIO IpaBa,
3aKperyieHHbI B MyHKTe 2 crathu 2 ['paxmanckoro konekca Pecnyonuku Kazaxcran (I'K PK,
1994). CornacHo eMy TpakaHe W FOPHUANYECKHE JIMIIA MPHOOPETAIOT U OCYIIECTBIISIOT CBOM
IpaXJIaHCKHE TpaBa CBOEH BOJEW M B CBOEM MHTepece. ABTOHOMMS BOJIM SIBJISIETCS HE TOJIBKO
KOHCTUTYTUBHBIM IIPU3HAKOM CJIEJIKM KaK BOJIEBOTO aKTa, HO M HENPEMEHHBIM YCIOBHEM €€
NENCTBUTEIBHOCTH.

BMmecte ¢ TeM B peanbHOI KU3HU 3Ta cBOOOAa Hepeako Hapymaercs. UermoBeka MOTYT
oOMaHyTbh, 3amyrarb, NPUMEHUTh K HEMYy (HU3MYECKOe WM TICUXOJIOTHMYECKOe JaBJICHUE,
BOCIIOJIb30BaThCSl €ro OeCcrOMOUIHBIM TOoJIokeHHeM. Bo Bcex 3THUX ciiydasx TOBOPSAT O CHENKE C
MIOPOKOM BOJIM — TO €CTh O CJEJKe, IPU COBEPILIEHUU KOTOPOM BOJS jHia Oblia AedopMUpoBaHa
BHEUIHUM BO3JEHCTBHEM. 3aKOH B TaKUX CHUTyalUsX NPEJOCTaBIseT IMOCTPaJaBIIEMy IIPaBO
OCIIOPHUTH CIENKY B Cyzie ¥ T0OUThCs €€ MpU3HAHKS HEeACUCTBUTENbHON. TeM caMbIM MTPaBOMOPSIIOK
CTPEMUTCSI  BOCCTAHOBUTH  CIIPABEIJIMBOE  IOJIOXKEHHE 1€, HapyUIEHHOE  BCJEICTBUE
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HEZI0OPOCOBECTHBIX JACHCTBUN IPYrOi CTOPOHHI.

AKTyanbHOCTh TEMbI O0ycioBieHa paaoM (akTopoB. Bo-mepBbIX, B  YCIOBHAX
JMHAMUYHOTO PAa3BUTHUS PHIHOYHOW SKOHOMHUKHM KaszaxcTaHa 4uciio CENOK, 3aK/II0oYaeMbIX B cdepe
NPEeINpPUHIMATEIBCKOrO 000pOTa, MOCTOSHHO pacTeT. Bmecte ¢ 3TuM  pactér W YHCIO
KOH(IMKTHBIX CHTYallMi, B KOTOPBIX CTOPOHBI MPHUOETAIOT K pa3iu4yHbIM (GopMaM JaBieHus. Bo-
BTOpbIX, Kazaxcran mocienoBaTenbHO MHTETPUPYETCS B  MEXKIYHAPOJHbIE SKOHOMHYECKHE
CTpYKTyphl — mpexiae Bcero B EADC — W CTpeMUTCS TMPUBECTH CBOE TIPAXKIAHCKOE
3aKOHOAATEIBCTBO B COOTBETCTBUE C JYYIIMMH MEXKAYHAapOAHBIMU CTaHaapTamu. B sTom
KOHTEKCTE aHallu3 MEXaHHW3MOB 3alIUThl aBTOHOMHH BOJHM MPUOOPETAaeT HOBYIO MPAKTUYECKYIO
3HAYUMOCTb. B-TpeTbux, Ka3axcTaHcKas cyaeOHasi IpaKkTUKa 110 OTAEJIbHBIM BUJaM IIOPOKOB BOJIM
— IpEeXIEe BCEro IO NPABOMEPHON Yrpo3e — IMO-NIPEKHEMY HE CIIOXKHWIACh, YTO IOPOXKIAET
IIPaBOBYIO HEONPEAEIEHHOCTD KaK JJIsl yYaCTHUKOB 000pOTa, TaK U JUIsl IPaBOIPUMEHUTEIIEH.

Poct uncna kopmopaTuBHBIX KOH(IMKTOB, YCHJICHHE KOHKYPEHTHOTO JIaBJIeHHS B OM3HECE,
CJIOKHBIE TIEPETOBOPHBIE CUTYaAIlMU — BCE ATO CO3AAET MOYBY Ui aBJICHHUS HA YYACTHUKOB CIIEJIOK.
[Ipu sTOM naneko He BCerja Takoe JaBJieHHE MPUHHMAET SBHO He3akoHHbIE ¢opMbl. Be€ ware
BCTPEUAIOTCS CHUTYAIlUU, KOT/Ia OJlHA CTOPOHA YIpPOKaeT JIPYrod COBEPIIMTH BIOJHE 3aKOHHBIC
NEHCTBUS — HapuMep, oOpaTUThCS B CyJ, COOOUIUTH O HAPYIICHUSAX B KOHTPOJIUPYIOIINE OpraHbl
WIM UCIOJB30BaTh HMHBIE IPABOBBIE MHCTPYMEHTHI, — HO JEJAET ATO HMCKIIIOUUTENBHO C IIEJIBIO
BBIHYJIUTh KOHTPAreHTa MOIUCaTh HEBBITOAHBIN J1OIOBOD.

IMeHHO B 3TOM 3aKJIIOYAETCs OJIMH U3 LEHTPaJbHBIX MCCIEI0BAaTEIbCKUX BOIIPOCOB
HACTOAIIEH CTaThbU: MOXKET JIM IpPaBOMEpPHAas yrpo3a — TO €CTh yrpo3a COBEPILUIUThH JIECHUCTBUS, HE
3anpeni€HHbIe 3aKOHOM, — CITYKUTh OCHOBAHUEM JJIs IPU3HAHUS CACIKH HEIEHCTBUTEIBHON? DTOT
BOMNPOC OCTa€Tcs OTKPBITHIM KaK B Ka3aXCTaHCKOM INpaBOBOM NOKTpHUHE, Tak U B CyAeOHOU
npaktuke. Kak koncratupyer Cyneiimenos (2024), B Kazaxcrane (pakTuyecku OTCYTCTBYIOT Kak
CrellMalbHble HayuHble MCCIEOBAHUSA, TAK U CKOJbKO-HUOY/Ab 3HauuMMas cyjaeOHas MpakTHKa IO
JaHHOU TIpobIieMe.

Bropoii uccnegoBarenbckuil Bompoc — Oosiee IIMPOKHUI: KaKOBbI OOLIME IPaBOBBIC
OCHOBaHUSl M YCJIOBHUS MpPHU3HAHUS CHAEJIOK C IOPOKOM BOJU HEIEHCTBUTENBHBIMU I10
Ka3aXCTaHCKOMY IIpaBy, M HACKOJIbKO JEHCTBYIOIIEE PEryJupoBaHUE OTBEYAET COBPEMEHHBIM
BbI30BaM?

['unoTes3a uccnen0BaHus COCTOUT B CIEAYIOLEM: ITPaBOMEPHasl yrpo3a IIPH ONPEAEIIEHHBIX
YCIOBUSIX JIOJDKHA IPHU3HABaTbCS OCHOBAHUEM HENEHCTBUTENBHOCTH CHEIKH, IOCKOJBKY OHA,
HECMOTPS Ha BHEIIHIOK 3aKOHHOCTb YTPOKAeMBIX JEHCTBUMN, HAPYIIAET aBTOHOMMIO BOJHU JIPYron
CTOPOHBI TaK €, KaKk M yrpo3a HE3aKOHHBIMM JAeWCTBUAMH. Kputepuem [Uisi pasrpaHUYEHHUs
JIOTTYCTUMOT'O TIEPErOBOPHOIO JAaBJIEHUSI M HEJOMYCTUMOI MPaBOMEPHOM yrpo3bl TOJKEH CIY>KUTh
MIPUHITATT TOOPOCOBECTHOCTH.

[lenb cTaTbu — CHCTEMHO MPOAHAIU3UPOBATh MHCTUTYT HEJEHCTBUTEIBHOCTH CHEIOK C
MIOPOKOM BOJIM, YAENUWB 0co00e BHHMMAaHHUE IMpodOieMe MPaBOMEPHOM Yrpo3bl, W BbIpabOTaTh
IIPAKTUYECKH IPUMEHUMBIE PEKOMEHJAIMM TI0 COBEPILIEHCTBOBAHUIO 3aKOHOAATENbCTBA U
MIPaBONPUMEHEHHUS. B COOTBETCTBUM C 3TOM IENIBIO CTaThs MMOCTPOEHA CIEAYIOIUM 00pa3oM: Toce
0030pa JIUTEpaTypbl U OMHCAHUS METOJOJOTMH CJIEIYIOT OCHOBHBIE PE3yJIbTaThl UCCIIEI0BAHMUS,
BKJIIOYAIOIIME aHAIN3 KaXJI0T0 BUJA MOPOKA BOJIU U CUCTEMHBIN pa3dop mpoOieMbl paBoOMEepHOH
yTpo3bl, 3aTeM — pa3zesl 00CyKIEHHUS U 3aKII0YEHNE C IPAKTUUYECKUMU PEKOMEHJAIUSIMHU.

O030p uTEpaTYpPBI
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[Tpobnemaruka HEEHCTBUTENBHOCTU CIIEJIOK C TOPOKOM BOJIM MMEET JOJITYI0 UCTOPHIO B
IIpaBoBOM Hayke. TeM He MeHee psAJl €€ acHeKTOB IO Ced JAEHb OCTaéTcs IUCKYCCHOHHBIM H
HE/IOCTaTOYHO OCBEIIEHHBIM — OCOOCHHO MPHUMEHUTEIBHO K Ka3aXCTaHCKOMY IpaBy. M3moxxeHue
CTPOMTCS IO NPUHIMIY BHYTPEHHEN UEpApXUU: OT UCTOPUKO-TEOPETUUYECKUX M COBETCKUX OCHOB
YUEHUS O CHEIIKE — YepPe3 COBPEMEHHYIO POCCUICKYIO JOKTPUHY — K Ka3aXCTAaHCKOW IIUBUIIMCTHKE
Kak HauOoJjee crieln(pUUHON 7151 TEMbI CTaThU U Jaliee K 3apyOeKHOMY CPaBHHUTEIbHO-IIPABOBOMY
Mmatepuany. Takasg mocieI0BaTeNbHOCTh IO3BOJSIET HAIVIAJHO IIOKa3aTb TOT MHpolen, Ha
BOCIIOJIHEHHE KOTOPOI'O HAIPaBJIEHO HACTOALIEE UCCIIE0BAaHUE, — OTCYTCTBUE CUCTEMHOTO aHaIM3a
KpPUTEPHUEB NIPABOMEPHOM yrpo3bl IPUMEHUTEIBHO K Ka3aXCTaHCKOMY IIpaBy.

HcTopuueckyto OCHOBY IIOHMMaHHUS IIOPOKOB BOJIM 3aJI0KHUJIA JOPEBOJIOLIMOHHAS
poccuiickas nuBmwinctuka: I'. @. Hlepmenesud (1995) paccmarpuBan BoJaeu3bsABICHUE B TPAIULIMU
PUMCKOI0 YacTHOTrO IIpaBa KaKk HEOOXOJMMOE YCIOBHE NEHCTBUTEIBHOCTH CHEIKH. B coBeTckoii
MPaBOBOM HAayKe JaHHAs TeMa MoJydusia Tiy0okoe JoKTpuHalbHOe ocMbicieHue. M. b. HoBunkuit
(1954) paspaboTtas OCHOBOMOJAraroIlee yuyeHHEe O CIEJIKe, B KOTOPOM BOJII U BOJEU3bSBICHUE
paccMaTpUBAIOTCS KaK B3aMMOCBsI3aHHbIE, HO camocTosTenbHble Kateropuu. O. C. Modde (1967)
pa3BUII 3TO yu€HHE, [OKa3aB, YTO MOPOKH BOJM IPEICTABISAIOT COOOM CaMOCTOSITENbHBIN Kiacc
OCHOBAHUN HEJEMCTBUTENBHOCTH, MPUHIMIINAIBHO OTIMYAIOIIMNCSA OT MHBIX J1€(EKTOB CHENOK.
KpacapuukoB (1985) cuctemaTuznpoBan JaHHBIE UACH B paMKax OOIIEro y4eHHUS O TPakITaHCKO-
paBoBbIX  OTHoIIeHUsAX. Kiaccuueckoe wuccinenoanue PabunoBuua (1960) ocraercs
CIMHCTBCHHOH B  COBETCKOH IIMBWJIMCTUKE MOHOTpaduei, CHeIUalbHO TOCBSIICHHOM
MOCJICACTBUAM HEAEUCTBUTENBHOCTH cesoK. COBPEMEHHBIN B3I Ha MpoOseMy MpencTaBiIeH B
pabote CkioBckoro (2015), koTopelii MOKa3bIBAET, YTO MPHU OLEHKE MOPOKOB BOJIM HEOOXOIUMO
YUUTBIBATh HE TOJIBKO CYOBEKTUBHYIO COCTABIISIONIYIO, HO U O0BEKTHUBHBII KOHTEKCT CUTYaIHH.

[TpuMEeHUTENBPHO K Ka3aXCTAHCKOW LMBWINCTUKE IOKTPUHAJIBHYIO OCHOBY ITOHUMAaHMS
HeJeHCTBUTENHHOCTU clielok 3anmoxkuian padotsl 0. I'. bacuna (1998) u A. I'. unenko (20006).
bacun (1998) paspaboran oOmIyr0 KOHLENIMIO CIACJIKM KakK BOJEBOrO akTa U OOOCHOBAJ, YTO
NEHCTBUTENBHOCTD CHEIKH IMpEAINoyiaraeT HE MPOCTO HAJU4YME BOJEU3BSIBICHUS, HO U €ro
COOTBETCTBHE IOJJUHHON, CBOOOJIHO cioxuBlielcs Bosie yuua. uaenko (2006) cuctemMHO
MIPOaHAIM3UPOBAT HENEUCTBUTENBHOCTh CHENOK B KOHTEKCTE OOIIeH YacTH Ka3aXxCTaHCKOTro
IPaX/JIaHCKOrO TpaBa, Pa3TPaHUYMB HHUYTOKHBIE M OCIHOPUMBIE CIIEIKM U BBIIBUB KPUTEPHUH
KBaJIM(HUKAIIMU TEX WM UHBIX TIOPOKOB.

HauOonee mnonHoe wuccinenoBaHWE MAHHOW TEeMbl NPUMEHUTENBHO K JEHCTBYIOLIEMY
Ka3aXxCTaHCKOMY IpaBy IpejcTaBieHo B pabore CyneliMeHoBa (2024). ABTOp mocieaoBaTeIbHO
pa3bupaeT KaxxJblii BUJ IOPOKA BOJIH, NMpeaycMoTpeHHbIH nyHkToM 9 crathu 159 I'K PK, u npsimo
KOHCTaTHPYET, YTO B Ka3aXCTAaHCKOW MpaBOBOM HayKe OTCYTCTBYIOT CIIELIMAJIbHBIE MCCIIEI0BAaHUS
[0 BOMPOCY MPHU3HAHUS CHEJIOK HEIEHCTBUTENIbHBIMU IpPHU YIPO3€ COBEPIIUTH MPABOMEPHBIE
neicTBus, a cyfeOHas IMpaKkTHKa MO0 JaHHOMY BOMPOCY (aKTUYECKH HE CIOXKHIACh. TeM cambIM
YUEHBIN (UKCHPYET CYIIECTBEHHBIH MpOoOeN B TOKTPUHE U MpakTHke. OyHIaMEHTAIbHYIO OCHOBY
JUI TIOHUMaHUS INPHUPOJABI MOPOKOB BOJIM CO3JAIOT IOCTareliHble komMmeHTapuu CyneiimMeHoBa
(2007, 2022) k I'paxxnanckomy konekcy PK.

[Tpobnema mnpaBoMepHO yrpo3bl Haubojee JAeTaIbHO PACCMOTPEHA B POCCUHCKOM
noktpune. Kapaneros (2016) npencraBun pa3BepHYTbI NOJUTUKO-TIPABOBOM aHAIN3 U IPHUIIEN K
BBIBOJly, YTO HauOojiee cOallaHCUPOBAHHBIM KPUTEPHUEM SIBJISIETCS MPHUHIUI J10OPOCOBECTHOCTHU:
IpaBOMEpHasl yrposa JOJKHA BJ€Yb HEAECWCTBUTEIBHOCTh CJHIEIKU JIUIIb TOrAa, Korjga eé
UCIOJIb30BAHNE B KOHKPETHBIX OOCTOSATENBCTBAX MNPHU3HAETCA HENOOPOCOBECTHBIM. JlOBOBIN U

Hansopnas (2024) akueHTHpYIOT BHUMaHHWE Ha MPaBONPHUMEHUTEIBHBIX TPYAHOCTSX, YKa3bIBasd,
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YTO BBICOKMH CTaHIAPT JOKa3blBaHHUS W OTCYTCTBUE YEKUX KPUTEPUEB OLIEHKH CYIIECTBEHHO
3aTPYJHSIOT 3alIUTY IIPaB [IOCTPAJAaBIINX.

BaxHBIM MpPaKTUYECKHMM HCTOYHUKOM ciyxHuT MHopmanumonnoe mucemo Ilpesuanyma
BAC P® Ne 162 (2013), B myHKTe 14 KOTOPOro pa3bsICHEHO, UTO YIrpO3a COBEPIINUTH IPABOMEPHBIE
JeMCTBUSL MOXKET CTaTh OCHOBAHHEM JIJIsl IPU3HAHUS CHIEJIKH HEJICHCTBUTEIBHON NP COOIIOICHUN
oTnpeAeNEHHBIX YCIOBHM. DTO pa3bsICHEHUE CTAJIO BAXKHBIM OPUEHTHUPOM ISl CyIeOHOU MPaKTUKU
Poccun.

B cpaBHUTENBHO-TTPABOBOM OTHOUICHHH MPUHIUIHUAIBHOE 3HaYeHHE UMEIOT MojeabHble
npaBuiia eBpomneiickoro yactaoro npasa — DCFR (von Bar & Clive, 2009), B koTopbIX npu3HaETCH,
YTO yrpo3a NPaBOMEPHBIMM JEHCTBUSAMHU IPHU ONPEACIEHHBIX YCIOBUSX SIBISIETCS OCHOBAHHUEM
ocrapuBaHus ciaenku. Cxoxuil noaxon 3akperui€ B [Tpunuunax YHU/IPYA (UNIDROIT, 2016)
u B Ilpunnumnax eBpormeiickoro goroopHoro npasa (Lando & Beale, 2000). Tpeurens (Treitel,
2003) nmeTaqbHO aHATM3UPYET AHTIIMKACKOE ydeHue o duress — MPUHYKIACHUH TPU 3aKIIOYCHHUH
JIOTOBOpa — W TIOKAa3bIBaeT, YTO MPABOMEPHOE HaBJICHHE IPH OINpPENeTIEHHBIX YCIOBUSAX TaKXKe
MOXKET UMETh IOPUANYECKUE MOCIeACTBHS. MICTOpUUECKyI0 OCHOBY JaHHOW KOHIIEMIIMH OCBEIIAeT
Hummepmann (Zimmermann, 1996) B koHTekcTe puMckoit Tpamuiuu. M. W. bparunckuii u B. B.
Butpsuckuii (2001) cucremarusupoBanu oOliee ydeHHe O JOroBOpe, BKIIIOUash BOIMPOCHI €ro
HEJEeMCTBUTEIBHOCTH, IIPUMEHUTEIBHO K COBPEMEHHOMY poccuiickoMy IpaBy.
OO0111eMeTOI0JIOTUYECKYI0 OCHOBY JUISl TAKOTO COMOCTAaBJIEHHUS KOHTUHEHTAIbHON U 00IIerpaBoBO
Tpaguiuii co3maet kiaccuueckuit Tpyn K. Ipaitrepra u X. Kerma (2000), moka3siBaronux, 4To,
HECMOTpPSI Ha paziuyMsl IOPUAUYECKON TEXHHUKH, MHCTUTYTHI, 3alUIIAIONINE aBTOHOMMIO BOJIM OT
HEZ0OPOCOBECTHOTO JABJICHHUS, BBHIMOIHAIOT (PYHKIIMOHAIBHO CXOJHYIO POJIb B Pa3HBIX MPAaBOBBIX
CEMBSIX.

AHanu3 NIEPEYUCIIEHHBIX HCTOYHUKOB MIO3BOJISIET BBISIBUTD CIIEYIOIUI
HCCIIeI0BAaTENbCKUI Mpo0eI: HECMOTPS Ha TO 4TO MpolsieMa MpaBOMEPHON yrpo3bl MMOCTABJICHA B
Hay4yHOW JINTEpaType, JO CUX IOP OTCYTCTBYET CUCTEMHBIN aHAJIN3 KOHKPETHBIX KPUTEPUEB €€
pasrpaHUyeHus] ¢ JOMYCTHUMBIM IEPErOBOPHBIM JABJIEHWEM MIPUMEHUTENIBHO K Ka3aXCTaHCKOMY
npaBy. Hacrosiias pabota nmpu3BaHa BOCIIOJIHUTh UMEHHO 3TOT IIPOOEI.

MeTo010J10ruel HCCJIAeI0BAHUSA

HccnenoBanue BBINOJIHEHO € NPUMEHEHMEM KOMIUIEKCA METOOB, XapaKTEPHBIX IS
IOPUANYECKON HAYKU.

DOopMaIBbHO-IOPUINYECKUI METOJl COCTaBWJI OCHOBY aHalW3a HOPMAaTHBHO-IIPaBOBOU
6a3bl. B pamkax ganHoro merona uzydaics TekcT nyHkra 9 crarbu 159 'K PK (1994) u cMmexHBIX
HOpM — crtarteid 147, 157-162, 380 T'K PK, a taxxe nmonoxxenuii YronosHoro kogekca PK (YK PK,
2014) u TI'paxganckoro mnpoueccyanpHoro koxaekca PK (I'TIK PK, 2015). dopmansHo-
IOPUANYECKUN aHaU3 MO3BOJMJI YCTAaHOBUTH CTPYKTYPY IPaBOBOTO PETYIHPOBAHMS U BBIIBUTH
MMEIOIIUECS TPOOETBI.

HcTopuko-npaBoBO  METOJ NPUMEHSUICS IpU HW3YYEHHHM TE€HEe3uca HHCTUTYTa
HEJCUCTBUTEIBPHOCTH CHENOK C IOPOKOM BOJM — OT KJIACCHUYECKOM POMAHUCTHUKU H
JOPEBOMOIMOHHOM poccuiickoit 1uBmwmcTuku (IllepmeneBud, 1995) n0 coBeTckoit mpaBOBOIA
Hayku (HoBuukwuii, 1954; Hodde, 1967; PabunoBuu, 1960) m coBpeMEHHOro Ka3axCTaHCKOIO
npaBa. DTOT METO/ MO3BOJIHII BBISIBUTH PEEMCTBEHHOCTh U TpaHC(HOPMALIHIO TPABOBBIX MOAXO0/I0B.

CpaBHUTENBHO-TIPABOBOM  METOJl  HCIIOJIB30BAJCS IPU  COMOCTABIECHHH IOAXOJO0B
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Ka3aXCTaHCKOI0, POCCUHUCKOT0 U €BPOIEHCKOro MpaBa K PEryJIUPOBAHUIO CACIOK C MTOPOKOM BOJIH.
Oco0oe BHIMaHHE ynensuioch pasbsicHeHusM [Ipesuamyma BAC P® (2013), a takxkxe DCFR (von
Bar & Clive, 2009), Ilpuanunam YHUJIPYA (UNIDROIT, 2016) u [IpuniunaMm eBponeickoro
norosopHoro mnpasa (Lando & Beale, 2000). CpaBHUTENbHBIA aHATU3 IMO3BOJIII BBISIBUTH OOIIHE
TEHJCHILIUU U ONIPEAEIUTh HAIIPABJICHUS COBEPILIEHCTBOBAHMSI Ka3aXCTAHCKOIO PETYJIUPOBAHUS.

Teneonornyeckuii METOJT MPUMEHSJICS MPU TOJIKOBAHUM HOPMBI yHKTa 9 ctatbu 159 I'K
PK (1994): nmonsitHe «yrpo3a» aHaJIM3UPOBAIOCH C YYETOM €M COOTBETCTBYIOIIETO IPABOBOIO
pEerylupoBaHMsl — 3alllUThl aBTOHOMHMHM BOJHM YYaCTHUKOB TIpakJaHCKOTo oOopoTa. MMeHHO
TEJIE0JOrNYeCKOe TOJIKOBAHHUE MO3BOJISIET 000CHOBATh MPUMEHHUMOCTh JAHHOH HOPMBI K CIIydasM
npaBoMepHoi yrpo3ssl (Cyneiimenos, 2024; Kapaneros, 2016).

Meton MoaenupoBaHUS NPUMEHSUICS A JIEMOHCTpAlMM NPAaKTHUUECKON 3HAYMMOCTU
npoOJemMbl IpaBOMEpHOW yrposbl: B paszzaene «lIpaBomepHas yrposa: mocraHoBKa MpoOIEeMbI»
CMOJICIMPOBaHbl TUIMYHBIE JEJOBbIE CUTyalMd (IIEPEroBOPhHl O MpPOJake AOJM B OH3HECE O]
yrpo30i oOpalleHusi B HaJOTOBBIA OpraH; B3bICKAHME JI0JITa MOJI YIpo30il oOpalleHus B Cya), Ha
IpUMepe KOTOPBIX MOKa3aHO, Kak (opMaibHO 3aKOHHOE JIEHCTBUE MOXKET AeQOpMHUPOBATH BOJIO
CTOPOHBI ClIeIKU. MOJeIpOBaHKEe MO3BOIHIIIO MEPEHTH OT aOCTPAaKTHOTO HOPMATHUBHOTO aHAIH3a K
KOHKPETHOW MILTIOCTPAIIMH aKTYaJIbHOCTH TEMBI.

SWOT-ananmu3  uCHoib30BajCs Ui OIEHKH  JICHCTBYIOIIETO  Ka3aXCTAaHCKOTO
peryJaupoBaHus YIpo3bl KaK OCHOBAHUS HEIEUCTBUTENIBHOCTH cleiku (myHKT 9 crateu 159 'K PK)
B CpPaBHCHHH C MEXAYHAPOAHBIM OpueHTupoM — crtartbet 3.2.6 Ilpunnumo YHUJIPYA
(UNIDROIT, 2016). [lanHblii METOA MO3BOJMJI CUCTEMAaTU3UPOBAaTh CHIIbHBIE U ciaOble CTOPOHBI
JEHCTBYIONIEH HOPMBI, a TaKK€ BO3MOXKHOCTH M PUCKH €€ MaIbHEWIIEro pa3BUTHS (CM. paszeln
«Pe3ynpTaThl UccnenoBanusy, Tadnuima 3).

COop [MaHHBIX OCYIIECTBISUICS NYTEM H3yYeHUs HOPMATHBHBIX IIPABOBBIX aKTOB,
JOKTPUHATBHBIX UCTOYHUKOB, MaTepUaIoB CyAeOHON MPAKTHKH, a TAK)KE OTKPBITHIX HOPUIUIECKIX
6a3 nannbix — [laparpad, Koncynprantllntoc u 3akoH.py. AHaIN3 HOCHI KaueCTBEHHBINA XapakTep:
CHUCTeMaTu3alMsi HOPMATUBHOIO  MaTepuala, BbIABIEHHWE NPOTHUBOpEYM U  MpoOenos,
COIIOCTABJIEHNE TIO3UIINI pa3IMYHbIX aBTOPOB, POPMYIMPOBAHUE BHIBOJAOB U PEKOMEHIAIIUH.

Pe?.y.]ILTaTbI HCCJIeJ0BaHUA

N3noxeHue pe3ynbTaToOB CTPOUTCS HE KaK MPOCTOE ONMHMCAHUE BUJIOB MOPOKOB BOJIH, a KaK
MOCJIeI0BATENIbHBIN OTBET HA MOCTaBJIEHHBIE BO BBEJACHUM HCCIIeI0OBAaTENbCKHUE BOIpockl. CHavana
packpbIBaeTcsi oOIee IMOHATHE CAEIKH M 3HAa4eHHEe CBOOOIBI BOJH, 3aTeM IOCIEI0BATENbHO
aHaJIM3UpyeTCs KaXAbld BUJ IMOpOKa — oOMaH, Hacuiiie, HElpaBOMEpHas yrposa, KabajbHas
CleNKa, — W, HaKOHEl, IIEHTpaJbHOE MECTO 3aHMMaeT pa30op HauMeHee M3y4YeHHOW MpOoOIeMBbl:
MOXKET JIM yrpo3a MpPaBOMEPHBIMHU JEHCTBUSIMU CIYKUTh CaMOCTOSITENIbHBIM OCHOBaHHEM
HEOECUCTBUTEILHOCTH CIEIKH.

Tlonamue coenxu u sHaueHue c60600bl 801U

Cornacno crarbe 147 I'K PK (1994), cnenka — 310 neiicTBUE IpakJaH U HOPUITYECKUX
TUI, HAMpaBJICHHOE Ha YCTAHOBJICHHE, M3MEHEHHE WU MPEKpalleHHe TPaKIAHCKUX TIpaB H
obsi3anHOCTe. 3 3TOrO OmpesneneHus ciaeayer, YToO CleNKa €CTh MPeXKae BCEro BOJIEBOM aKT: 3a
KaXIbIM JOTOBOPOM CTOHUT pEUIEHHE 4YeJNOBEKa, MPUHATOE MM OCO3HAHHO M CBOOOAHO. ITO
MOJIOKEHUE JISKUT B (DYHIAMEHTE BCEro YUYEHUS O HENEHCTBUTENIBHOCTH CIIEJIOK, BOCXOISIIETO K
KJIACCUYECKOW POMaHHCTHKE W TOAPOOHO paspaboranHoro B Tpynax IllepmeneBnua (1995),
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Hosunkoro (1954) u Hodde (1967).

[TpyHIMIT aBTOHOMUM BOJM — OJUH W3 KpaeyroyibHbIX KaMHeH 4acTHoro mpasa. OH
03HAYaeT, YTO HUKTO HE MOKET ObITh INPUHYKIEH K COBEPILUCHUIO CIHEJIKH IPOTUB CBOEH BOJIU.
Crates 380 'K PK (1994) mpsiMo 3akperuisieT NpPUHLMII CBOOOJBI JOTOBOpa W 3alpeT Ha
MIOHYX/IEHHE K €ro 3akirodeHuto. OIHaKko OAHOIO JIMIIb BHEIIHErOo COIJIacusi — IOANMCH Ha
JIOTOBOpE — HEAOCTATOYHO AJIS MPU3HAHUA CHeNKU aedcTBUTenbHOM. Kak ykaspiBaer CKIOBCKHMH
(2015), Boslen3bsABICHNE UMEET IOPUANYECKYIO CHITY JIMIIb [TOCTOJIBKY, OCKOJIBKY OHO aJ€KBaTHO
BHYTpPEHHEH BOJIE: B IPOTUBHOM Cllydae CAEJIKa MOPOXKIAeT JIMIIb BUIUMOCTh IPAaBOBOM CBSI3U.

[Topok Bosm — 3TO cUTyalusl, KOrJla MEX/ly BHYTPEHHEH BOJIEH YesloBeKa U €ro BHELIHUM
BOJICU3BSBIICHUEM CYILECTBYET pa3pbiB, JHOO KOrjga cama Bojisi Obuta C(OPMHUpPOBAHA IMOJ
BO3/ICHCTBUEM HEAONYCTHUMBIX BHEIHUX (akTopoB (Cyneiimenos, 2022). B oboux ciaydasx 3aKoH
IIPEIOCTABIIAET NOCTPaJaBIIEH CTOPOHE IPAaBO OCIIOPUTH CAENIKY. Bce cuenku ¢ mOpoKOM BOJH,
npenycmorperHbie TyHKToM 9 ctatbu 159 'K PK (1994), saBisttoTcst ociopuMbIMU: JUIsl IPU3HAHUS
UX HeJEeHUCTBUTEIbHBIMU HEOO0XOAUMO OOpaTUThCS B CYyJ C COOTBETCTBYIOILMM MCKOM, IIPaBO Ha
1oJlauy KOTOPOIo MPUHAIJIEKUT UCKIIOUUTENIBHO NOTepIeBIIel cropoHe. JlaHHOe 00CTOSATENBCTBO
NPUHLIUIHNAIBHO OTIMYAET OCIIOPUMBIE CAEIKH OT HUYTOKHBIX, KOTOPBIE HE MOPOKIAIOT IPABOBBIX
MOCJIE/ICTBUM BHE 3aBUCMOCTH OT IIPEIbIBICHHS UCKA.

Coenku, cosepuiénHvle N0 GIUAHUEM 0OMAHA

OOmaH Kak OCHOBaHME HEAECWCTBUTEIBHOCTU CJHEJIKU IPEANoiaraeT yMbIIUIEHHOE
BBEJICHHE JIPYrOd CTOPOHBI B 3a0IyXJIEHHE C IENbl0 MOOYIWTh €€ K 3aKIIOUEHHIO CIEIKH.
[TpuHIEIHATEHOE OTIIMYKE OOMaHa OT 0ObIYHOTO 3a0mykacHus (MyHKT 8 ctathu 159 I'K PK, 1994)
— HaJM4Yue yMbICIa: OOMaHBIBAIOLIAs CTOPOHA CO3HATENIBHO CO3AAET Y KOHTpareHTa HEBEpHOE
npeacTaBIeHne 00 00CTOATENbCTBAX, CYLIECTBEHHBIX A NpuHATHS pemeHus (CyneliMeHOB,
2007). Ilpu 3abmyXkaA€HUUM HEBEPHOE TMPEJICTaBIEHHE MOIJIO CIOXKHUTbCS IO BHHE C€aMOro
3a0J1y’KJArOILErocs], 10 HEOCTOPOKHOCTH APYrOi CTOPOHBI MJTM B CHILY CITyYailHBIX 0OCTOSITEIBbCTB;
npu oOMaHe K€ 3a MCKaKEHHBIM BOCIPHUATHEM CTOUT YYKOM YMBICENT — UYTO U OOYCIIOBIMBAET
KaueCTBEHHO MHYIO MPAaBOBYIO OLIEHKY.

OOMaH MOXET BbIpaXaThCsl KaK B aKTUBHBIX JEHCTBUIX — COOOLICHUH JIOXKHBIX CBEACHUMH,
— TaK ¥ B 0e37eiiCTBUM: HAMEPEHHOM YMOJIYaHHUU 00 0OCTOSTENbCTBAX, KOTOPHIE Apyras CTOPOHA
nMena npaBo 3HaTh. [IpenMeTrom oOMaHa MOTyT OBITH XapakTep CAENKU, €€ CyObEeKThI, MpPEAMET,
IIEHa WJIM HHbIe CyIleCcTBeHHble ycinoBus. [Ipu sToM oOMaH a0KeH OBITh CYyLIECTBEHHBIM:
HE3HAYUTENIbHOE IpeyBEeJIMYeHNEe AOCTOMHCTB TOBapa IpU MpojAaxke, Kak NpaBuiIo, He oOpa3yer
JOCTaTOYHOTO OCHOBaHWs I ocnapuBaHus. Ecim oOMaH mnpuoOpeTaeT YroJIoBHO 3HAuMMBIN
XapakTep, BUHOBHBIM MOKET OBbITh NMPHBIIEYEH K OTBeTCTBEHHOCTH Mo ctatbe 190 YK PK (2014).
IIpy sSTOM OTCYTCTBHE YTrOJIOBHOIO IPOMU3BOJCTBA HE JIMIIAET IMOTEpPIEBIIEr0 IpaBa Ha
IpaXJIaHCKO-TIPABOBYIO 3AIUTY.

Coenku, cosepuiénnvie noo rusHUEM HACUTUA

Hacwive mpu coBeplieHHH CHENKH — 3TO NMPUMEHEHHE K YYaCTHHKY (PU3UYECKOro WU
IICUXMUYECKOTO BO3JEHCTBHSI C LIEIbI0 NPUHYAUTD €r0 K 3aKII0YEHHIO CAENIKH. PU3NUECKOEe HACUIINE
BKJIFOYaeT Jt00ble (popMbl NMpUUMHEHHsST (PU3MUECKUX CTpaJaHui: MOoOOM, UCTA3aHUA, JHIICHHUE
cBoOobI. [Icuxnueckoe HacuiIMe BhIpakaeTcsl B MPUYMHEHUH JYIIEBHBIX CTpaJlaHUil — HaIlpUMep,
nyTéM (Qusnueckoro BozzeicTBus Ha Onu3kux kepTBel (CyneiimenoB, 2007). Ilo BbIpakeHHIO
HNodde (1967), nacunue npencrabisger coborr Haubosiee TpyOoyr0 GopMy BO3IEHCTBHS Ha BOJIO:
MOCTPAJAABIINN JIMIIAETCS BCSIKOM BO3MOXHOCTH CBOOOJHOTO camMoompeneneHus, (HopMaabHO
BBbIpa)kasl COIJIacHe, KOTOPOE SIBJISIETCS M0 CYILECTBY BBIHYKACHHBIM.

Hacunue MOXeT MCXOAUTh KaK HETMOCPEACTBEHHO OT APYTOW CTOPOHBI CHEIKH, TaK M OT
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TPETHhUX JIUI] — MPU YCIOBUH, YTO CTOPOHA CIEJIKH 3Haja WIN JI0JKHA ObUIa 3HaTh O MPUMEHSEMOM
Hacuinuu. Hanuume yrojioBHOro jena He SBIAETCS 00sA3aTENbHBIM YCIOBHEM JJIsl TMOJAYd
IPaXJAaHCKOTO HCKa: MOTEPIEBIIMA MOXKET OOpaTUThCS HEMOCPEACTBEHHO B CyA B IOpSIKE
rpaxkaanckoro cynonpousBojctsa (I'TIK PK, 2015). YronoBHast 0OTBETCTBEHHOCTH 33 MPUHYKICHHUE
K COBEpIIEHUIO caenku npemxycMorpeHa crathéil 248 YK PK (2014). CoBmageHue cyObEKTHOTO
cocTaBa TPaXIAHCKOTO M YrOJIOBHOTO Jiela He SBISETCA 00s3aTelIbHBIM: TIpaxKIaHCKas
HEJCHCTBUTENBHOCTh CHIEJKH W YrOJIOBHAST OTBETCTBEHHOCTh BHMHOBHOTO — CaMOCTOSITENIbHBIC
MIPaBOBbIE MOCJE/ICTBUSA, KOTOPhIE MOTYT HACTYINATh HE3aBUCUMO JAPYT OT ApyTa.

Coenxu, cosepuiénuvie noo GIUAHUEM Y2PO3bl

VYrpo3a — 310 popMa MCUXUYECKOTO BO3/ICHCTBUS Ha YEJIOBEKa, IPU KOTOPOU €My HITH €T0
ONMM3KUM O00€UIal0T NPUYMHUTH BpEel B CiIydae OTKa3a OT COBEpIIEHHUS CAeNKd. B ormimume ot
HaCWJIMs, yrpo3a BO3JEHCTBYET Ha BOJIIO YEpEe3 CTpax: ONACEHHME JIMILUTBHCSA >KM3HH, CBOOOJBI,
3/10pOBbs, UMYILECTBA WM JEIOBOM penyrauuu. B mogasistoniemM OONBIIMHCTBE CIy4aeB yrpo3a
SIBJIIETCS IPOTUBOMNPABHON U BJICUET YrOJOBHYIO OTBETCTBEHHOCTh — HANpUMEp, MO cTaThiM 115,
194, 248, 249 unu 362 YK PK (2014).

BMmecre ¢ TeM B 3aKOHE OTCYTCTBYET yKazaHHWE Ha TO, YTO yrpo3a HEMPEMEHHO IOJIKHA
obITh HenpaBoMmepHOi. IIynkT 9 crateu 159 'K PK (1994) roBoputr npocto 006 «yrposze» — 0e3
KaKoro-imb0 OrpaHUYeHUs 10 XapakTepy yrpokaembix neiictBuil. Kak ykaspiBaer CyneiiMeHOB
(2024), »TO W OTKpBHIBAET BO3MOXKHOCTb JJIsi NPUMEHEHHUS JIaHHOM HOPMBI K CHUTYyalUsM
IpaBOMEpHON yrpo3bl. COINIACHO CIIOKMBIIUMCS B JOKTPUHE KPUTEPUSAM, AJIS IPU3HAHUS CHCIIKU
HEJCHCTBUTEIHLHON Yyrpo3a JIOJDKHA OBITh: pealbHON (0OBEKTUBHO OCYIIIECTBUMON ), CYyIIECTBEHHON
(e€ peanmmzanus TpUYUHIIA OBl 3HAUUTENBbHBIA yiiep0), a Takke MNPUYMHHO OOYCIOBUBIIEH
coepuieHne cnenku (bparunckuit & Butpsauckuit, 2001). IIpu 3TOoM CHM3Yy mpencTaBiIeHbI
OCHOBHBIE BH/IbI IOPOKOB BOJIX Il CUCTEMATU3AL[MHU AHAJIN3A!

Tadauna 1
OcHosnvie 6udvl nopokos éonu no n. 9 cm. 159 I'K PK (1994)

YronosHas
. dopma
Bun nopoka Bosn XapakTtep BO3IEUCTBUSA OTBETCTBEHHOCTH (YK
BBIPAXKECHUS
PK, 2014)
Obman WNHrennexryaibHOe AKTHBHBIE Cr. 190
(J1o’kHOE TpesicTaBieHue) | JIeHcTBUA Wi | (MOIIEHHUYECTBO)
yYMOJ4aHue
Hacunue duznueckoe wi | [IpuunHenne Crt. 248 (npunyXIeHHe K
MICUXHUYECKOE CTpaJaHuil CHEIIKE)
Yrposa Ilcuxuueckoe Cnosa, muceMa, | Ct. 194, 248, 249
(HempaBoMepHas) 3alyruBaHue KECThI
HE3aKOHHBIMH
JIEUCTBUSMU
VYrposa (mpaBomepnas) | Ilcuxuueckoe  paBnenue = OOGemanue Kax IIPaBUIIO,
3aKOHHBIMU JIEHCTBUSAMU 3aKOHHBIX OTCYTCTBYET
JIEUCTBUN
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KabanbHpie ycrmoBus Ucnonbs3zoBanne Ttspkénoro | Crmenka Ha kpaitne | Ctr. 248 (npu Hamuyuu
MOJIOXKEHUS CTOPOHBI HEBBITO/IHBIX IPU3HAKOB)
YCIIOBUSAX

Ipumeuanue. Coctraneno aBropom Ha ocHoBe 'K PK (1994), YK PK (2014), Cynetimenos (2024).

Kabanvnas coenxa

KabanpHOl mpu3HAeTCs clieNKa, KOTOPYIO JHIIO ObUIO BBIHYXIEHO COBEPIINTDH BCIICICTBHUE
CTCUCHUS TSHKEIBIX OOCTOSTENLCTB HA KpaifHe HEBBITOJHBIX JJIs ce0sl YCIOBHSX, MPUYEM JIpyras
CTOpOHA 3TUM BOCIIOJIb30BaNACh. J{JIsl IpU3HAHUS CENKH KabaabHOH HE00X0IMMO OJHOBPEMEHHOE
HaJIM4Yue TPeX YCIOBUI: CTEUEHUE TAKEIBIX 00CTOATENLCTB Y MOCTPaJaBIIero (cephe3Hasi 00Ie3Hb,
norepss paboThl, CpouHas HEOOXOIMMOCTh IOTacUTh JOJT); KpalHss HEBBITOJHOCTH YCIOBUUN
clIenKd (SBHOE HECOOTBETCTBUE IIEHBI pPEAlbHONM CTOMMOCTH HWMYILECTBA, CYIIECTBEHHbBIN
nucOamaHc B3aUMHBIX TMPEIOCTaBICHHI); OCO3HAHHOE HCIONb30BAaHHE KOHTPAreHTOM STHUX
obcrositenseTB (Cyneiimenos, 2022). [Ipu orcyTcTBUM XOTA OBl OAHOTO W3 YKa3aHHBIX YCIOBUH
clienka KabambHOW PU3HAHA OBITH HE MOXKET.

[TpuHIMIIHATFHOE OTIMYHE KAOATBLHOW CHEIKH OT CJIENKH, COBEPIICHHOW IMOJ YTPO30H,
COCTOMT B CIEAYIOIIEM: TNpU KaOaJbHOW CHEeNKe BOJS JHMIAa B LEJIOM COBIAAaeT C €ro
BOJICU3BSIBIICHUEM — OHO IOHUMAET HEBBITOJHOCTh YCJIOBHM M CO3HATENIBHO COIVIALIAETCS HA HUX,
OJIHAKO JieJaeT 3TO He CBOOOAHO, a MOJ JaBJICHHUEM TsDKENbIX O0O0CTOATENbCTB. VIMEHHO MO3TOMY
Takasi Boyig mpusHaetcst mopounoil. CornacHo nosunuu CyneliMmeHnoBa (2024), kabanpHOM MOKET
ObITh MIpHU3HAHA JII00Aas cleNnKa — He TOJIbKO KYIUIA-TIPOJaka, HO U apeHjia, 3aiiM, IecCHs U Jaxe
napenue. Konnenmus kaOalbHON CHENKH COOTHOCHUTCS C JOKTPUHOM unconscionability B
AHIJIMICKOM TpaBe U laesio enormis B pomaHckoit Tpaguiuu (Zimmermann, 1996; Treitel, 2003),
XOTS U HE COBMAJACT C HUMHU [0 COJAEPKAHUIO, MOCKOJIbKY Ka3aXCTaHCKOE MPABO JOMOJIHUTEIBHO
TpeOyeT 0CO3HAHHOI'O MCIOJIb30BAHUS UYKHUX 3aTPyTHEHHI.

IIpasomepnas yeposa: nocmanoska npoodiemul

Cpenn Bcex OCHOBaHUN HEACHCTBUTEIBHOCTH CHEIOK C IOPOKOM BOJM HMMEHHO
MIpaBOMEpHAas yrpo3a BbI3bIBAET HaUOOIbIIIEe YHCIO BOMPOCOB. [IprMeHsst MeTol MOJEIUPOBaHHS,
pPaccMOTPHUM HECKOJIBKO THUIHYHBIX cUTyaluii. Biamener 6u3Heca B X0Je MEPeroBOPOB O MPOJaxKe
CBOEH 0N cAbIUT: «Ecau Bbl HE TPOJaaUTe AOJIO MO HAIEH LIEHE, MbI ITepeAa M B HaJOTOBYIO
CITy)0y MaTepualibl 0 BaluxX HapylieHusx». OOpaleHue B HAJIOTOBBIM OpraH — 3aKOHHOE MPaBO
moboro numa. Tem He MeHee NpoAaBel] IMOJ JaBJICHHEM Yrpo3bl MOJINUCHIBAET JOTOBOP Ha
HEBBITOJIHBIX YCIOBHAX. [[pyrol mnpumep: KpeauTop TOBOPUT JNOJDKHHMKY: «3aKJIIOUM HOBBIM
JIOTOBOP Ha MOMX YCJIOBUSX — WJIM S MOJIaM B CyJl ¢ TpeOOBaHMEM O B3BICKAHHMM JIOJITA U apecTe
umyuectBay. [logada B cyn — 3akoHHOe npaBo kpeauropa (myHKT 2 crateu 349 'K PK, 1994). Ho
JIOJKHUK COTJIAIIAETCS Ha HEBBITOJIHBIN JOTOBOP.

CyneiimenoB (2024) BeimensieT 0co0O CIIOXKHBINA chydail: KOorja cTOpoHa, oOamarorias
aAMUHUCTPATUBHBIM pPECYPCOM WJIM KOPPYIMLUHMOHHBIMU CBSI3IMH, YIPOXXKA€T WHUIIMUPOBATH
YrOJIOBHOE TMpECeOBAHUE KOHTpAareHTa Kak pbluar JaBJICHHUS IpPH MEPEeroBopax O MNpoJaxe
OousHeca. @DopMalbHO 3TO MOXET BBIIVISIIETh Kak IpaBOMEpHas yrpo3a oOpaTHTbCS B
MIpaBOOXpaHUTeNbHbIe opranbl. Ho mo cymiecTBy — 3T0 310ynoTpelieHne mpaBoM, KOTOPOE aBTOp
HAa3bIBAET «JIATEHTHOW HEMPaBOMEPHOM yIrpO30ii»: yrpo3a JUIb BHEIIHE BBINVISAUT MPABOMEPHOM,
MOCKOJIbKY pealibHbIM yMBICETT HampaBlieH Ha HE3aKOHHOEe NpuHYKIeHue. JaHHbli (peHoMeH
HaIJBIHO IEMOHCTPUPYET, YTO IPAHMIA MEXAY IIPAaBOMEPHOM M HEIPABOMEPHOM YIpO30M MOXKET
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OBbITh BECbMa TOHKOW U 3aBHCUT OT KOHKPETHOI'O YMBICIIA YTPOXKAIOLIETO.

Bo Bcex ommMcaHHBIX CUTyallMSX YTpOXKarollee JHUIO JIEHCTByeT (opMallbHO B paMKax
3akoHa. OJHAKO Jpyras CTOpPOHA JIMINAETCS IMOJJIMHHOM CBOOOABI BHIOOpA: OHA MOJIHCHIBACT
JIOTOBOP HE MOTOMY, YTO XOUYET 3TOr0, a MOTOMY YTO OOUTCS MOCIEICTBHIA OTKa3a. JTO O3HAUaeT,
4TO ee BOJIS Je)OPMHUPOBAHA B TOH e Mepe, UTO M IPU HENPaBOMEPHOH yrpo3e, — a 3HA4YMT, LeNb
HOPMBI O IOPOKE BOJIN TPEOYeT NPEOCTaBIECHUS €l IPABOBOW 3aIlUTHI.

IIpasogvie ocrosanus 05l Ocnapueanuis COenKy npu nPasoMepHoll yepo3e

KnroueBoil aprymMeHT B IOJb3y BO3MOXKHOCTHU OCIApUBAHMsI CHEJIKH IPU MPABOMEPHOU
yrpo3e — cucreMarnueckoe TojikoBanue nmyHkTa 9 crateu 159 'K PK (1994). /lannas Hopma He
COZICP)KUT yKa3aHHWs Ha TO, YTO Yrpo3a JOJDKHA OBITh HelpaBoMepHOW. Eciam Obl 3akoHOIATENh
XOT€J OTPaHUYUTh JJAHHOE OCHOBAHHUE TOJBKO CIy4yasiMd HEIPaBOMEPHOM Yrpo3bl, OH MPSIMO
ykazasn Obl Ha 3T0. Kpome TOro, B TOH k€ HOpME PSAIAOM CTOUT «KabajbHasl CIENKa»: yCIOBUS
Ka0albHOrO JOroBOpa MOTYT OBITH BIIOJIHE 3aKOHHBIMM, OJTHAKO 3TO HE JIMLIAET MOCTPAAABILEro
npaBa Ha ocnapuBaHue. [lo aHanorum, 3aKOHHOCTb YIpoXKaeMbIX JeMcTBUl cama 1o cebe He
JIOJKHA CIIYKHUTh IPEMATCTBUEM JJIs IPU3HAHMS CACTIKU HECHCTBUTEIBHOM.

[ToMumMo OyKBaJIbHOIO, Ba)K€H M TEJIEOJOTMYECKUN apryMeHT: IeJib HOPMbI — 3alluTa
aBTOHOMUHU BOJM. IIpaBoBOe 3HAUeHME HMMEET HE CTOJIBKO XapakTep YrpokaeMblX NeHCTBHUH,
CKOJIBKO TO BO3ZEHCTBHE, KOTOPOE Yrpo3a oKa3aja Ha BOJIO [TOTEpIEBUIEr0. AHAIOTUYHBIN MOIX0]]
3aKperuieH B poccuiickon cyneOHoit mpaktuke: [Ipesmmuym BAC P® (2013) B mynkre 14
Nudopmannonnoro nucema Ne 162 pa3bscHWI, 4TO yrpo3a COBEPUIMTH MPABOMEPHBIE JEHCTBUS
SIBJIIETCS. OCHOBAHUEM JJIs IPU3HAHUS C/IETIKU HEACHCTBUTEIBHOMN, €ClIi OHA J1e(hOopMUpOBalla BOJIIO
JApyro CTOPOHBI M €CIHM YrpoXKaeMble JEHCTBHUA HE CBfA3aHbl HAINPSIMYK C CYIIECTBOM
OCIIapUBaEMOro JOroBopa.

[Tpunmun no6pocoBecTHOCTH, 3akperuieHHbl B crathe 8 'K PK (1994), o0s3biBaer
YYaCTHHKOB  TPaXXIaHCKOro o00opoTa  JeiicTBOBaTh  JOOPOCOBECTHO M HE  JIONYyCKaThb
370ynoTpebaeHuss mpaBoM. lcnonab3oBaHHME IPABOMEPHBIX HHCTPYMEHTOB B LENAX, He
COOTBETCTBYIOIIMX UX HA3HAUEHUIO, — KaK pa3 U ecTh Takoe 3ioynorpednenue. Kapaneros (2016)
npeasaraeT npsMo 3aKperuTh 3TOT KPUTEPUI: IpaBOMEPHAs yrpo3a J0JKHA KBAIM(UIIMPOBATHCA
KaK OCHOBaHME HEJEWCTBUTENBHOCTH JHIIb TOI/A, KOTJa €€ UCIOJIb30BaHUE B JaHHBIX
00CTOSITENLCTBAX SBJSIIOCH HETOOPOCOBECTHBIM MEPEroBOPHBIM phiuaroM. IIpunnunel YHUJIPYA
(UNIDROIT, 2016) B ctatbe 3.2.6 u DCFR (von Bar & Clive, 2009) npuaep’uBaroTcsi cXoxei
MO3UIIMH, TIPU3HABAsl, YTO Yrpo3a MPaBOMEPHBIMU JAEHCTBUSAMHU MOXKET MPU3HABATHCS OCHOBAaHHEM
OCIIapUBaHUS CHEJIKM IPHU YCIOBUHM €€ HECIPABEUIMBOIO XapaKTepa C YYETOM KOHKPETHBIX
0OCTOSITENbCTB.

Kpumepuu oyenxu npasomepHoii yepo3svi Kax 0CHOBAHUS HEOEUCMEUMENTbHOCIU

Tabnuua 2
Kpumepuu oyenxu npasomepHotl yepo3vi Kak 0CHO8AHUSL HEOEUCBUMENbHOCIU COENKU

Kpurepuit Conepxxanue [Tpumep
1. PeanmbHocTe  yrpossl | IlocTpanasimii KonTparent pacroyiaraer
(cyOBEKTHBHBIH acIeKT) BOCIIPUHUMAJl YIpO3y Kak  aJMUHHUCTPATUBHBIM  PECYPCOM  WIIU

OCYHMECTBUMYIO C Y4YC€TOM | CBA3SAMU B MMPaBOOXPAHUTCIIBHBIX
BO3MOXHOCTEH opraHax

33



SDU Law Journal 2025/6 (3)

2. PeanbHOCTB YIpO3bI

(OOBEKTUBHBIN aACIIEKT)

3. HecBszanaocts C
CYIIECTBOM CICIIKH

4. lebopmartus Boau

5.HemobpocoBecTHOCTH

Ilpumeuanue.

YTPOKAIOIIETO
(Cyneiimenos, 2024)

VYrpoza Obula 0OBEKTUBHO
OCYILIECTBUMOM HUCXOAS W3
(akTHIeCKuX
obcrositenscTB (JloBOBIITI &
Hansopnas, 2024)

YrpoxxaeMble NIEUCTBUS HE

BBITEKAIOT U3  CYILECTBa
OCIIapUBAEMOr0  J0roBOpa
(Ilpesumuym BAC PO,

2013)

be3 yrpossl cinenka He Obuia
OBl
YCIIOBUSAX

2016)

3aKJIIOYeHa Ha OTUX
(Kapamneros,

Hcnonp3oBanne yIpo3bl
HapyIIaer TIPUHITUTIBI
JI0OPOCOBECTHOCTH u
YECTHOM JIeJIOBOM MPAKTUKHU
(von Bar & Clive, 2009)

[Ipesuauym BAC P® (2013), von Bar & Clive (2009).

Yrpoxaromuii ~ AEHCTBUTEIBHO  MOT
00paTUTHCA B cyn

KOHTPOJIMPYIOLIUE OpPraHbl

HIJIN

Yrpo3a B3bICKaThb JOIAT 10 OJHOMY
JIOTOBOPY KakK pblYar IpH 3aKJIIOUYEHUHU
JPYToro, He CBSI3aHHOTO C NIEPBBIM

CTOpOHBI MIPpU3HAKOT, YTO OO0 YI'PO3bI
IIEPETOBOPHLI 3allJIN B TYITUK

erosa YIrOJIOBHBIM TIPCCIICAOBAHUCM
Kak HHCTPYMCHT MNPpUHYAUTCIIBHOT'O

IIOIJI0IICHU A ou3Heca

CocraBneno astopoM Ha ocHoBe CyneilimenoB (2024), KapameroB (2016),

SWOT-ananus Oelicmgyrowe2o
HeoelucmeumenbHoOCmu COeaKU

pezynuposanus Yyepo3uvl Kax OCHOBAHUSA

JUiss OLeHKM TepCHeKTHB pa3BUTUS JEHCTBYIOIEIO pEryJIHpOBaHUs 1EJIeCO00pa3HO
npumenutb SWOT-ananus, conocraBuB myHKT 9 cratbu 159 I'K PK (1994) ¢ mexayHapoIHBIM
opueHtupoM — crtatbeir 3.2.6 Ilpunmunos YHU/IPYA (UNIDROIT, 2016), kortopas mpsmo
OIIMCHIBAET YIPO3y HENPABOMEPHBIMU, a B OTJEJBHBIX CIIy4asX W IPABOMEPHBIMU JIEHCTBUSMU KaK
OCHOBaHHUE OCTapuBaHUs J0roBopa. Takoe cOnmocTaBiIeHHE MO3BOJSET YBUJETh HE TOJIBKO TEKYIHE
CHWJIbHBIE M clla0ble CTOPOHBI Ka3aXCTAaHCKOM HOPMBI, HO U BO3MOXHOCTH, a TaKKe PHUCKU €€

nanpHeimero pa3sutus (Tabmuma 3).

Tabauua 3
SWOT-arnanus n. 9 cm. 159 I'K PK 6 cpasnenuu co cm. 3.2.6 Ilpunyunoe YHHU/[PYA

dakrop Conepxanue
Strengths  (cunbHble | Dopmynuposka 1. 9 ct. 159 I'K PK He conepkuT orpanuyueHus no xapakrepy
CTOPOHBI) YIPO’KAaeMBIX JICHCTBUM, YTO — TPH CHUCTEMHOM H TEJICOJIOTHUYECKOM

TOJIKOBAHUU — YXE CEeroJHs TIO3BOJISIET MOJBECTH Ciy4yau IpPaBOMEPHOM
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Weaknesses (cimaObie
CTOpPOHBI)

Opportunities
(BO3MOXKHOCTH)

Threats (puckmu)

Yrpo3bl MO ACHCTBYIOLIYIO HOPMY 0€3 N3MEHEHUS TeKCTa 3aKOHa.

B ornuume ot cr. 3.2.6 Ilpunuunos YHUJIPYA, B HOpMe OTCYTCTBYIOT
3aKperUIeHHbIE KPUTEpUH (pealbHOCTh, HECBA3aHHOCTh C CYIIECTBOM CHEIIKH,
HE10OpPOCOBECTHOCTH), @ O(PHIMAIBHBIE Pa3bsICHEHUS M CyAeOHas MpaKTHKa
0 BOIPOCY TMpaBOMEpHOH yrpo3sl B Kaszaxcrane HE CIOXWINCH, 4TO
HOPOXKJAeT MPABOBYIO HEONPEIEIEHHOCTb.

Commxenne ¢ YHUIPYA u DCFR depe3 HopMaTtuBHOE IOCTAaHOBJICHHUE
BepxoBHoro cyna PK oTkpeiBaeT BO3MOXHOCTb 3aKpENUTh YETKUE KPUTEPUU
6e3 n3menenust texkcra ['K PK, uTo ykpenuT MHTErpanuio Ka3axCTaHCKOTO
IIpaBa B MEKIyHapoHble CTaHAapThl (BKIt0o4ast KoHTeKCT EADC).

bes CBOCBPCMCHHOI'O 3aKPCINICHUSA KPHUTCPHUCB PACIIUPUTCIBHOC TOJKOBAHHEC
IMOHATHS «KIIPAaBOMCPHAA yIrpo3a» MOXKET CO3AaTh NMTOYBY JIA 3J'IOY1'IOTp€6J'I€HHI>i

HEZAOOPOCOBECTHBIMH  JOJDKHHUKAMHU U CHH3UTh  IPEACKa3yeMOCTh
rpa)xaIaHCKoOro o0opoTa.

Ipumeuanue. CocraBiaeno aBropom Ha ocHoBe 'K PK (1994), UNIDROIT (2016).

I'panuya mesncdy oonycmumvim dagnenuem u He0oOPOCOBECMHOU Y2po30U

IIpu3Hanue npaBOMEPHOM YrpO3bl OCHOBAaHUEM HEIECHCTBUTEIIBHOCTH CIEIKH IOPOXKAAET
3aKOHOMEPHBIN BOIIPOC: I'/I€ MPOXOAUT IPAHULIA MEXKAY JOIYCTUMBIM IIE€PErOBOPHBIM JaBICHUEM U
HEJONyCTUMOM yrpo3oi? B nenoBoil mpakTHKE CTOPOHBI HEPEAKO YKa3bIBAIOT HA BO3MOYKHBIE
IIPaBOBBbIE TOCJIEACTBUS CBOMX JEHCTBUH — M 3TO OOBIYHAsA, BIOJHE 3aKOHHAs TaKTHKa.
Pasrpannuenue [OMyCTUMOrO M HENONYCTUMOTO JABJIEHHUS MNPUHIUIHAIBHO BAXKHO JUIA
YCTOMYMBOCTH T'Pa)IaHCKOT0 000pOTa: CIUIIKOM LIMPOKOE TOJKOBAaHHE MOHATHUS «IIpaBOMEpHas
yrpo3a» CO3/1aCT YCIOBHS JUIs 3I0YNOTPEOIEHUH CO CTOPOHBI HET0OPOCOBECTHBIX JIOJIKHUKOB.

AHanu3 TOKTPUHBI U CyJeOHON MPAaKTUKH MO3BOJIIET MPEUIOKUTH CIEIYIOIINI KpUuTepuit
pasrpannyenus. [leperoBopHoe NaBieHHE SIBISIETCS JOIMYCTHUMBIM, KOTJa yrpoKaemble JEeUCTBUS
MpsIMO CBSI3aHBI C CYIIECTBOM 3aKJIIOUa€MOM WM YK€ CYIIECTBYIOLIEH CJIIENKU: Hampumep,
KpEAUTOp MpeAynpekaaeT TO0JKHUKA O TOM, YTO IPU HEUCIIONHEHNUU 00s3aTeabCcTBA OOpaTUTCS B
CyZ 3a B3bIcKaHMeM. HammpoTus, yrpo3a CTaHOBUTCSI HEAOIYCTUMOM, KOT/la yrpoXKaeMble NEeHCTBUS
HE UMEIOT CBSI3U C 3aKJII0YaeMOM CAENKOM M HarpaBlieHbl HCKIIOUYUTEIBHO HA TO, YTOOBI BHIHYAUTH
JPYTyI0 CTOPOHY COrJacuThcs Ha HeBbirogHble ycinoBus (Kapaneros, 2016; [Ipesuanym BAC PO,
2013).

OcoObrif cryualt, koTopblii Bbiaensier CyneiiMenoB (2024), — cuTyamus, Korja CTOpoHa
yTpo’KaeT MpHUBJIEYh KOHTpAareHTa K OTBETCTBEHHOCTH 3a HapylleHHEe O00s3aTeNbCTB MO YXKe
CYLIECTBYIOIIEMY JIOTOBOPY, €CJIM TOT HE 3aKJIIOYUT HOBBIM. Takas cuTyaius, o ero MHEHUIO, He
JIOJKHA aBTOMAaTHUYECKU BJIeYb HEJIEHCTBUTEIBHOCTH HOBOI'O JIOTOBOPA, MOCKOJIBKY YTIpO’KaeMble
JEMCTBUS NPSIMO CBSI3aHBI C CYHIECTBYIOIIMMH IPaBOOTHOLIEHUSAMHU cTOpoH. Ilo cymecTBy, 31O
NIEPEroBOpHOE MpeaokeHne 00 oOMeHe: 0TKa3 OT MpaBa TPeOOBAaTh OTBETCTBEHHOCTH B OOMEH Ha
3aKJIF0OYEHHE HOBOTO JIOTOBOPA — YTO COOTBETCTBYET MPUHIIMITY aBTOHOMHH BOJIM (IIYHKT 2 CTaThu 2
I'K PK, 1994) npu ycnoBun 000CHOBaHHOCTH YIpO’KaeMbIX TPeOOBAHUH.

JloToNHUTENBHBIM OPUEHTUPOM CIIY’)KUT CPAaBHUTENbHBIA AHAIW3: B aHIVIMHCKOM IIpaBe
noktpuHa economic duress (Treitel, 2003) pasrpanmumBaer legitimate commercial pressure u

illegitimate pressure UIMEHHO MO KPUTEPHUIO TOOPOCOBECTHOCTH M 0OOCHOBAHHOCTH MPHUMEHSIEMBIX
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cpenctB. [Ipuniuner eBpomneiickoro noropopuoro npasa (Lando & Beale, 2000) Takxe ucxomst u3
TOr0, YTO Yyrpo3a MPaBOMEPHBIMU ACHCTBUSIMM HE SBISETCS ABTOMATUUYECKU JOMYCTUMOM —
pELIAOIIYI0 POJIb UIPAEeT TO, HACKOJIBKO TAaKOE IOBEJEHUE COOTBETCTBYET CTaHAAPTY Pa3yMHOIO
y4acTHHKa 000poTa. DTH MOIXOAbI CBHIETEIBCTBYIOT O KOHBEPI€HIIUH ITPABOBBIX CHCTEM B TaHHON
00JIaCTH U MOTYT CIYXHTh METOJOJOTMYECKHMM OPHUEHTHPOM JJIsl Ka3aXCTaHCKUX CYIOB IpHU
(hopMUPOBaHUH COOTBETCTBYIOIIEH MPAKTHKH.

oka3zviganue no denam 06 ocnapusanuu cOenox, CO8epULEHHbIX NOO GIUSHUEM Y2PO3bl

[IpakTiKa TMOKa3bIBa€T, YTO JIOKa3bIBAaHUE IO JejiaM JIaHHOM KaTeropuu SBISETCS
Han0oJIee CIIOKHBIM acleKToM npuMeHeHnus naertutyta (loObim & Hanopnas, 2024). CornacHo
cratee 72 I'TIK PK (2015), kaxmast cropoHa o0si3aHa J10Ka3bIBaTh T€ 0OCTOATENHCTBA, HA KOTOPHIE
OHa CChIIAeTCs. DTO 03HAYACT, YTO OpeMs TOKa3bIBaHUS YTPO3bI U €€ BIMAHUS HA BOJIO JISKUT HA
UCTLE.

[TocTpamaBmnii JOJDKEH JOKa3aTh: (DAKT yrpo3bl; €€ pPeaTbHOCTh KaK CyOBEKTUBHYIO
(yrpo3a BOoCIIpHHHMMAJACh KaK OCYIIECTBUMAs), TAaK U OOBEKTUBHYIO (YIPO3y MOKHO OBLIO pealibHO
OCYIIIECTBUTD); TMPUYMHHO-CICACTBEHHYIO CBSI3b MEXIY Yrpo30d U 3aKIIOYCHHEM CHAETKU;
nedopMaIuio cBoel BOJIM, TO €CTh TO, UTO O€3 yrpo3bl clieiKa He Obula Obl 3aK/II0YeHa Ha JaHHBIX
ycnoBusix. B nenax o mpaBoMepHO# yrpo3e K 3TOMy A00aBisieTcs HEoOXOAMMOCTh JI0Ka3aTh
HECBSA3aHHOCTh YTPO’KAE€MBIX JIEUCTBUMN C CYIIIECTBOM CJHIEIKU U HEAOOPOCOBECTHOCTH yrpOXKaBIlIEH
ctoponbl. CpencTBamMu J10Ka3blBaHUS MOTYT CIYXHUTh Iepenucka (3JEKTpOHHas I04Ta,
MECCEH/IKEpbl), TOKa3aHUsl CBUJETENIeH, ayauo- M BUACO3AIHCH, a TaKKe KOCBEHHBIE
JI0Ka3aTeJIbCcTBA — B YACTHOCTH, SIBHAs HEBBITOJAHOCTh YCIOBHH CAEJIKM IO CPaBHEHUIO C
peiHouHbIME (CyneiimeHoB, 2024).

ITpn >TOM CpOK MCKOBOW JaBHOCTH COCTAaBJISI€T OAMH I'OJ CO JHS NPEKPAILECHUS yTPO3bl
a0 co AHA, KOrja MCTel y3Hal WM J0JDKEH OBl y3HaTh 00 OOCTOSATENbCTBAaX, SBISIOIIUXCS
ocHoBaHHeM I ocnapuBaHus (myHKT 2 ctatbu 162 I'K PK, 1994). JlanHblii Cpok sBisieTcs
CHeLUAIbHBIM, COKPAIIEHHBIM 10 OTHOILEHHIO K 00IIeMy TPEXJIETHEMY CPOKY MCKOBOW JaBHOCTH,
YTO OOBSACHSAETCS CTPEMIIEHUEM 3aKOHOAATENS K CTA0MIBHOCTHU TPaXkJaHCKOTO 000poTa.

Oo6cyxneHue

IIpoBenéHHOE uCCIEIOBAaHUE TO3BOJSAET NPUNHTH K HECKOJBKUM Ba)XHBIM BBIBOJIAM,
MMEIOIIUM KaK TEOPETUYECKOE, TaK U MPAKTUYECKOE 3HAYCHHUE.

Bo-nepBbIX, HMHCTUTYT HENEHCTBUTEIBHOCTH CHEJIOK C IIOPOKOM BOJIM BBIIIOJIHSAET
NPUHIUIHATIBHYIO 3alIUTHYI0 (DYHKIUIO B cHCTEMe TpaxaaHckoro mpaBa. OH obecriednBaer
pean3anuio NpUHILKIIA aBTOHOMUHU BOJHM — OJJHOTO U3 (PyH/IaMEHTAIbHBIX Haual 4aCTHOIPABOBOTO
perynupoBanus (I'K PK, 1994). imenno 3tum o0bscHsAETCS HEOOXOIUMOCTDh MOCIIEI0BATEILHOTO
MIPUMEHEHUs] TaHHOTO MHCTUTYTa, B TOM YHCJE€ B CUTyalUsX, KOTOpble (OpMaIbHO HE KaxyTcs
OYEBHUHBIMHU, — KaK B CIIy4ae ¢ TPaBOMEPHOU Yyrpo30¥.

Bo-BTOpBIX, HacToOsllEe UCCIEJOBAaHME IOATBEPXKAAET  BBIIBUHYTYIO  TMIIOTE3Y:
IIpaBOMEpHas yrpo3a IpH ONPEEIICHHBIX YCIOBUAX SIBISIETCS OCHOBAHUEM Ul IPU3HAHMSI CACIKH
HenenucTBUTeNbHOM 1o MyHKTY 9 crathu 159 I'K PK (1994). DTOT BBIBOA OCHOBAaH HAa CUCTEMHOM U
TEJICOJIOTHYECKOM TOJIKOBAaHMM HOPMBI, Ha OOIIEM MPUHIUIE JOOPOCOBECTHOCTH U COTJIACYEeTCs C
nosunueil Ilpesunuyma BAC PO  (2013), c¢ konuenmueit KapaneroBa (2016) u ¢
obmeeBponeiickumu TeHaeHIusIMH, oTpaxEHabiME B DCFR (von Bar & Clive, 2009) u [Tpuanumnax
YHUJIPYA (UNIDROIT, 2016).
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B-TpeTbux, HEHTpaIbHBIM KPUTEPUEM [UIsl PA3TPAHUYCHHS AOIYCTUMOIO IEPErOBOPHOTO
JaBJICHUS] W HEJOMYyCTUMOW TNPABOMEPHOM yrpo3bl SIBISETCS NPUHIMIT JT0OPOCOBECTHOCTH B
COUYETAaHUM C KPUTEPUEM CBSI3U YIPOXKAEMBIX JEHCTBUI C CYILIECTBOM OCIIAPUBAEMOM CHEJKU.
VYrpo3a sBisieTcs AOIYCTUMOM, €CIIM YTPOXKaeMble AEUCTBUS NIPSIMO BBITEKAIOT U3 CYILECTBYIOLIMX
[IPaBOOTHOLIEHUH CcTOpoH. OHa CTAaHOBUTCA HEAONYCTHMMOM, KOTJa HCIOJb3YETCS Kak
CaMOCTOSITEJIbHBIM MHCTPYMEHT JaBJICHHS, HHMKaK HE CBA3aHHBIA C 3aK/IIOYAaEMOM CHEIKOU
(Kapaneros, 2016; Cyneiimenos, 2024).

HoBu3Ha NpOBENEHHOIO HCCIENOBAaHUS COCTOUT B TOM, 4YTO BIIEPBBIE B KOHTEKCTE
Ka3aXCTaHCKOI'0 IpaBa CUCTEMHO C(HOPMYJIMPOBAHbl KPUTEPUU Ppa3rpPaHUUEHUs] JIOIyCTUMOTO
IIEPETOBOPHOTO0  JABJIGHHUS M  HEAONYCTUMOM IpaBOMEPHOW  Yrpo3bl, IMpPEUIOKEHA HX
KJ1accu(UKaLus ¥ OMPeIeIeHO COOTHOUICHUE C TPUHLIUIIOM J0OPOCOBECTHOCTH.

[TpakTHueckas 3HAYMMOCTh HCCIIEOBaHMs olpenaenseTcss orcyrcTBueM B Kaszaxcrane
ennHO00pa3HON CyneOHOM MPaKTUKU U O(PUIMANBHBIX Pa3bICHEHUH MO JAHHOMY BOIPOCY, YTO
CO3/1aéT MpPaBOBYIK HEOIPEJECIIEHHOCTh AJIsi y4acTHUKOB oOopora. Ha ocHoBe mnpoBen&éHHOIro
aHanmu3a (QOopMyIUpPYIOTCS ClEAYIOUIME IpakTUYecKue peKkoMeHaauuu. BepxoBHoMy cyny
Pecny6onukn  Ka3zaxcran  nesnecooOpasHO — JIONOJHUTh  HOPMAaTHBHOE  IOCTAHOBJIEHHE O
HelelcTBUTENbHOCTH  clenok  (2016)  crmenuanbHBIM — pa3zielioM, TOCBAMIEHHBIM  YIpo3e
[IPaBOMEPHBIMU ~ JIEHCTBUSIMHU, 3aKpenuB KpUTEpUU €€ pasrpaHUyeHUs C  JIOMYCTUMBIM
1eperoBopHeIM JaBieHueM. CyaaMm IpU pacCMOTPEHUU €Nl JAHHON KaTeropuu pPEeKOMEHIyeTcs
YCTaHABIMBATh KaK CYOBEKTHUBHBIA, TaK M OOBEKTHBHBIA KPUTEPHUH PEATBHOCTH YIPO3BI
(Cyneiimenos, 2024), a Taxxe OLIEeHUBAaTh HaJIM4YKUE IPU3HAKOB HETOOPOCOBECTHOCTHU C YUETOM BCEH
COBOKYITHOCTU OOCTOSITEIBCTB Jeja. 3aKOHOJATENI0 LEeNecoo0pa3HO PacCMOTPETh BO3MOXKHOCTh
npsmoro ykaszanus B nyHKTe 9 crateu 159 I'K PK Ha 10, 4TO MOHATHE «yrpo3a» OXBaThIBAECT Kak
IIPaBOMEPHBIE, TAK U HETIPAaBOMEPHBIE JEHCTBUS.

BMmecte ¢ TeM HE00X0AMMO OrOBOPUTH OIpPaHUYEHHs HACTOSIIETO HccienoBaHus. Buny
OTCYTCTBHS OINYOJIMKOBAHHOW Cy/leOHON MpPaKTUKM Ka3aXCTaHCKMX CYJOB IO JaHHOMY BOMPOCY
aHaJIM3 TJIAaBHBIM 00pa3oM ONMMpaeTcsl Ha JOKTPHUHAJIbHbIE UCTOUHHUKH M CPABHUTEIBHO-IIPABOBbIE
nannsle. [1o mepe popmupoBaHHs Ka3axCTaHCKOW CyAeOHON NMPAaKTHKU MPEII0OKEHHbIE KPUTEPUU
MOTPeOYIOT IMIUPUUYECKON Bepu(UKAIIMU U BO3ZMOKHON KOPPEKTUPOBKH.

3akiIroueHue

HenelcTBUTENBHOCTh CHENOK C MOPOKOM BOJIM — 3TO HE a0CTpakTHas TeopeThyecKas
KOHCTPYKIIMSA. 3a KaXJbIM MCKOM 00 OCIapHBaHHWU MOJOOHOHN CHIENKH CTOUT pealbHas UCTOpHUs
4esioBeKa, KOTOpOro oOMaHyJId, 3alyTraiy WiH BOCIOIb30BAINCH €T0 OECIIOMOLIHBIM MOJIO0XKEHHEM.
VIMeHHO TI0ATOMY MaHHBI HHCTUTYT 3aCITy’)KUBaeT TNPHUCTAIHHOIO BHUMAHHS KaK CO CTOPOHBI
3aKOHOJATENS, TaK U CO CTOPOHBI TPABOIIPUMEHUTENEH.

OOman, Hacunue, yrpo3a M KaOalbHblE YCIOBUS 00pa3ylOT CHUCTEMY OCHOBaHUMN
HEJECWCTBUTEIBHOCTU CHEJIOK C IMOPOKOM BOJHM, 3aKperul€éHHyto B myHkTe 9 cratbu 159 I'K PK
(1994). Bce T ocHOBaHMsI OOBEIUHSIET OHO: BOJIS MOCTPAAABIIErO MPH 3aKITIOYCHUN CACTKU He
O6buta cBoOoaHOM. Kaxmoe u3 HuUX MMeeT COOCTBEHHBI MEXaHH3M BO3/CHCTBUS Ha BOJIO H
COOCTBEHHYIO CHUCTEMY YCIIOBHMI OcCIlapuBaHusi, 4yTo TpeOyeT auddepeHnnpoBaHHOrO MOAX01a KaK
B TEOPHH, TaK U B TIPABOTIPUMECHEHUH.

[{eHTpasIbHBIN BBIBOJ MCCIEIOBAHUS KAaCaeTCsl MPaAaBOMEPHOM Yrpo3bl. YTpo3a COBEPIIUTH
IIpaBOMEpHbBIE JEHCTBHS MOKET U JOKHA MPU3HABATHCS OCHOBAHUEM [Tl OCTIAPUBAHUS CIEIKH 10
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Ka3aXCTaHCKOMY IIpaBy IIPH COBOKYITHOCTH CIIEIYIOIIMX YCIOBH: yrpo3a peaabHo aedopMupoBana
BOJIIO TOCTPAJABUIET0; YIpPOXKA€MbIE JEHCTBUS HE CBSI3aHbI C CYILECTBOM 3aKIIOYEHHOW CHEIIKH;
WCTOJB30BAHUE YIpO3bl HAPYIIAJIO TNPUHIMIBI J0OPOCOBECTHOCTH T'Pa)XIaHCKOTO 000poTa.
I'panuna Mexay AONYCTHMMBIM IEPETOBOPHBIM JIaBJIEHUEM M HEIONYCTHUMOM Yrpo30W MPOXOAUT
nMeHHo 1o 3TuM Kpurepusm (Kapaneros, 2016; Cyneiimenos, 2024; IIpesuauym BAC P, 2013).
JlaHHBIA BBIBOJ HAxXOAMT IOATBEP)KACHUWE B CpaBHMUTEIbHO-paBoBOoM Matepuane. DCFR,
[Mpunuuner YHU/IPYA u I[puniunsr eBpomneiickoro moroBopHoro npasa (Lando & Beale, 2000)
IIPUAEP)KUBAIOTCS AHAJIOTMYHBIX IO3ULUMN, YTO CBHUIETEIBCTBYET O KOHBEPI€HTHOM XapakTepe
JAHHOU TEHIECHLUHU B MEXyHAPOIHOM YaCTHOM IIPABE.

CylecTBeHHBIM SIBIISICTCSI M BBIBOA O TIpo0eie B Ka3axCTaHCKOM IIpaBe: BOIPOC O
IIPaBOMEPHON Yrpo3€ KaKk OCHOBAaHMM HEIEHCTBUTEIBHOCTH CAEIKHU OCTAETCSl HEYpEeryJIMpOBaHHBIM
Ha YpoBHE Oo(puIMaNbHBIX pazbsicHennil. Kak ormeuaer CynelimeHoB (2024), ans ycTpaHEHHS 3TOTO
npobena cienoBano Obl TOTOJHUTH ICHCTBYIOIIEE HOPMAaTHBHOE OCTaHOBJIEHNE BepxoBHOTO Cyna
PK (2016) mmbo pa3paborate HOBOe, Oojee JeTalbHO pEryaupyloliee Bce Cllydyau
HEJECUCTBUTEIBHOCTHU CAEIOK C IIOPOKOM BOJIU.

OO0o3HaueHHbIE BbIILIE HANpPaBICHUs JalbHeiled paboThl JOMYCKAIOT HE TOJBKO
IIOCTAHOBKY, HO M1 KOHKPETU3ALHIO B BUJIE CAMOCTOSTENBHBIX aBTOPCKUX NPEITIOKECHHM.

[IpuMeHUTENBPHO K YCTOMYMBOCTU CyAEOHOr0 IOAXO0Ja NpearaeTcss HE IPOCTO
«M3y4YaTh» MPAKTHKY, a 3aKpenuTh 3a BepxoBHbIM cynom PK o6si3aHHOCTE 000011aTh TIEpBBIE Jera
O TIPAaBOMEPHOH yrpo3e yKe Ha CTaJAMH HMX IOSBICHUS — IO aHaJloruu ¢ ob63zopamu [Ipesmmmyma
BAC PO, — uro0bl KpuTEepHH pa3rpaHudeHusi (OPMUPOBAINCH HE CTUXHITHO, a LEJICHAPABICHHO.
B uactm pacnpenenenuss OpeMeHU [1OKa3blBaHUS 11€J€COO0PAa3HO BBECTU OINPOBEPKUMYIO
MPE3YMILHI0 HEJOOPOCOBECTHOCTH YIPOXKaBIIEH CTOPOHBI MPH OAHOBPEMEHHOM HAIWYHM SBHOTO
HEPABEHCTBA IIEPETOBOPHBIX TMO3MLIMH M CYIIECTBEHHON HEBBITOJHOCTH YCJIOBHUH CHAEIKH: 3TO
MEPEHOCUT Ha YTPOXKAaBILYIO CTOPOHY 0053aHHOCTh J10Ka3aTh 100POCOBECTHOCTh CBOUX JIEHCTBUN U
CHIDKAET UPE3MEPHYIO0 HArpy3Ky Ha nocrtpanasuiero. CpaBHHUTeNbHOE M3ydeHHE B paMkax EADC
Ipe/jiaraeTcsi BECTU He aOCTPaKTHO, a 4epe3 KOHKPETHBIM MEXaHU3M — pa3paboTKy MOJAEIbHOTO
aKkTa (pEeKOMEHJATEIbHOTO XapakTepa) Js TOCyIapCTB-UJICHOB, YHU(ULHPYIOLIETO KpPUTEPHUU
MIpaBOMEPHOW YIrpo3bl MO aHajioruu ¢ mnoaxoaoM, oTpaxéHHsIM B DCFR. CoorHomieHue c
MIPUHLIMIIOM 3CTONIEINb MpeAIaraeTcsl peuarb CIeAyoluM o0pa3oM: €ciau MOoTepIeBIas CTOPOHA
JUTUTENIbHOE BpeMsi TOOPOBOJIBHO HCIIONHSIA CHENKY M HE 3asdBisila O TOpPOKE BOJM, OHA
yTpauMBaeT MpaBO Ha MOCIEAYIONIEE OCIIapUBAaHUE, — TAKOM MEXaHNU3M OJHOBPEMEHHO 3allMIIAET
aBTOHOMHIO BOJIM M CTaOWJIBHOCTh TpaKAaHCKOro ob6opoTa. HakoHer, MpPEeBEeHTHUBHYIO pOJib
HOTapHUaJbHOTO YJOCTOBEPEHMs TMpeaaraeTcs peaqu3oBaTh uepe3 BBEIEHHE O00s3aTeNbHON
HOTapuaNbHON (OPMBI IJIS1 CAENOK C BBICOKOM CTOMMOCTBIO MpeaMeTa (Halpumep, OTUYKIACHHE
JIOJIA y9acTHsi B OM3HECE) — UMEHHO TOW KaTErOpUH CAENIOK, B KOTOPOH, Kak MOKa3aHO B HACTOSIIICH
CTaThe, PUCK MPAaBOMEPHOI Yyrpo3bl HanboJee BHICOK.

TakuM 00pa3oM, HEOOXOIMMOCTH JAbHEHIIET0 pPa3BUTHS U KOHKPETHU3ALMU JaHHOTO
MHCTUTYTa B Ka3aXCTaHCKOM IIPAaBE HE BBI3BIBAET COMHEHUI. BBIBOJIBI M pEKOMEHJAIIMN HACTOSIIEH
CTaTbl MOTYT CIY)XUTh OTHPAaBHOM TOYKOM Kak Ui 3aKOHOTBOPYECKOM paloThl, Tak M s
JaTbHEUITNX HAYYHBIX UCCIEOBAHUN B TaHHON O0JIaCTH.
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AHaarna

By makana KazakcraH a3amMaTThIK KYKBIFBIHIAFBI PAKTHKAIBIK TYPFBIJIAH aca MaHBI3/IbI, COHBIMEH
Oipre OKeTKUTIKTI JCHreine 3epTTejMereH OarbITTapiblH Oipi — epik akKaybl HEri3iHAE KacajraH
MOMIJIENIeP/IiH KapaMChI3IbIFbl HHCTUTYTHIH 3epTTeyre apHanraH. JKymbicta Kazakcran PecryOnnukachIHBIH
A3zaMaTTBIK KOAEKCiHIH 159-0a0bIHBIH 9-TapMmarblHAa KO3JEeNreH epiK akayJapblHbIH HETi3ri Typiepi —
anmay, KyIl KoJImaHy, KOPKBITY JKOHE Kipirrap MoMeTeNep JKaraainap taamganansl. Epekme Hazap MoMiieHi
KYKbIKKa Ccaii KaTep TOHIIpy HEri3iHAe apaMchl3 JAeN TaHy MoceJeciHe ayJapbUiaibl, SIFHH 631 3aHCHI3
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OOJBIT TAOBUIMAWTHIH OPEKETTEP/I JKacay KayImiMeH OaiIaHBICTHI >Karmaiimap KapacTeIpbuTamsl. Jom ocChl
Mocelle Ka3aKCTaHABIK KYKBIKTHIK JOKTPHHAIA 11a, COT TOKIpUOECIHAC e €H a3 3epTTeNreH OarbITTapablH
Oipi Oonbin TaObutazpl. KoijmaHBICTaFel 3aHHAMa HOPMAaIapblH, JOKTPUHANIBIK JCPEKKO3JEp/i KOHE COT
TOXIpUOECIHIH MaTepHaJapblH TajlAay HETi3iHAe MakKaiaja pyKcaT eTUIEeTiH Kelicce3 KBICBIMBI MEH aaai
eMec KOPKBITYIBIH apaxiriH axslpary KpuTepwiiiepi ycoiHbuianbl. COHBIMEH KaTap, OCHI callaiaFbl
HOPMATHUBTIK peTTEyIi ’KoHE KYKBIK KOJIaHYy TOXIpHOeciH >KeTinaipyre OarbITTajfaH HAKThl YCHIHBIMIAP
TYXKBIPBIMIANAJIBI. 3epPTTEY HOTHIKENEpl 3aHrepiep, CyAbsuiap JKOHE a3aMaTThIK alHAIIBIM KAThICYIIbIIAPhI
YILIiH IPaKTUKAJIBIK MaHbI3Fa Ue.

Kinr ce3mep: mominenepaiH KapaMChI3IBIFBI, €piK aKaybl; KOPKBITY; KYKbIKKA Cail KOPKBITY; Kipimrap
MaMiJle; JayJaHaThIH MOMLIeep
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Invalidity of transactions: legal consequences and issues of judicial practice
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Abstract

This article is devoted to the study of the institution of invalidity of transactions concluded with
defects of will, which represents one of the most practically significant yet insufficiently developed areas of
civil law in Kazakhstan. The paper analyzes the main types of defects of will provided for in paragraph 9 of
Article 159 of the Civil Code of the Republic of Kazakhstan: fraud, violence, threat, and unconscionable
(onerous) terms. Particular attention is paid to the issue of recognizing a transaction as invalid due to a lawful
threat—that is, a threat to perform actions that are not unlawful in themselves. This issue remains the least
explored both in Kazakh legal doctrine and in judicial practice. Based on the analysis of current legislation,
doctrinal sources, and case law materials, the article proposes criteria for distinguishing permissible
negotiation pressure from bad-faith threats. Specific recommendations are formulated to improve regulatory
provisions and law enforcement practice in this area. The results of the study have practical value for
lawyers, judges, and participants in civil turnover.
Keywords: invalidity of transactions; defect of will; threat; lawful threat; unconscionable transaction;
voidable transactions.
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Abstract

The unlicensed use of copyrighted works to train generative artificial intelligence (Al) systems is
among the most contested questions in contemporary copyright law. Courts and scholars remain divided on
how the fourth fair use factor should apply to a process spanning data ingestion, model training, and
commercial deployment. This article asks how the Factor Four market harm inquiry should be structured as
training data licensing markets emerge, and what this means for Kazakhstan, which has adopted an Al
training opt-out rule without a developed doctrinal framework. Using doctrinal analysis of United States and
European Union copyright law, a comparative method, and a critical synthesis of three scholarly positions,
the article reexamines six recent decisions including Andy Warhol Foundation v. Goldsmith, Kadrey v.
Meta, and Thomson Reuters v. ROSS Intelligence for what each actually decided. It finds that existing
approaches apply one standard of scrutiny to a use occurring in two doctrinally distinct phases, and proposes
a phase-sensitive framework: a permissive test for upstream training paired with heightened scrutiny for
downstream deployment, supplemented by collective licensing and transparency obligations. Applying this
framework to Kazakhstan, the article evaluates Article 23(5) of the Law of the Republic of Kazakhstan “On
Artificial Intelligence” and proposes an institutional design built on existing collective-management
infrastructure.
Keywords: Al training, copyright law, fair use, market harm, licensing.

Introduction

Generative artificial intelligence (Al) systems are trained by processing very large quantities
of text, images, audio, and video, a substantial share of which is protected by copyright and was
never licensed for this purpose (Torrance & Tomlinson, 2023). Whether that processing infringes
the reproduction right, and whether it can be excused as fair use, has become a central question in
contemporary copyright law (Samuelson, 2023). The dispute is no longer only about principle. As
dedicated markets for licensing training data have begun to form, the fourth fair use factor, which
asks whether a challenged use harms “the market for or value of”” the copyrighted work, has moved
from a subordinate consideration to the doctrinal battleground on which most Al training disputes
are actually fought (Hardman, 2026; Rosati, 2025). An emerging licensing market changes the
market harm inquiry in a way earlier case law did not have to confront: a use that seemed purely
technical can be redescribed as harmful simply because a market for licensing it now exists, and
rightsholders have an obvious incentive to describe it that way (Ge, 2025; Tang, 2021).

Research problem and thesis. Courts and commentators have generally analyzed Al training
as a single, undifferentiated act. Yet training a generative model is a sequence that begins with
functional, non-expressive ingestion and processing and ends, if the model is deployed, in outputs
that can compete in the same markets as the works the model was trained on (Liu, 2025; Murray,

43


https://doi.org/10.47344/bbzgtm81
mailto:251407001@sdu.edu.kz

SDU Law Journal 2025/6 (3)

2023). Treating this as one question produces two symmetrical errors: a blanket fair-use finding
risks ignoring genuine deployment-stage substitution, while a blanket licensing requirement risks
treating speculative market definitions as if they were the non-speculative markets Factor Four was
designed to protect: the “bootstrapping” problem (Ge, 2025; Tang, 2021; Samuelson, 2024). This
article’s central thesis is that existing fair use and text-and-data-mining (TDM) doctrine in the
United States (U.S.) and the European Union (EU) apply a single standard to a use that in fact
occurs in two doctrinally distinct phases, and that Kazakhstan’s newly enacted machine-readable
opt-out in Article 23(5) of the Law “On Artificial Intelligence,” which closely resembles the EU’s
Article 4(3) rights-reservation mechanism, has adopted a partial solution without the doctrinal or
institutional apparatus needed to make it fully workable.

Research question and objectives. This article asks: how should the Factor Four market-
harm inquiry be structured to distinguish Al training uses that cause cognizable market harm from
those that do not, and what framework should guide Kazakhstan’s own Al training exception? It
pursues this by:

a) establishing, through case-law analysis, what U.S. courts actually decided, as distinct from what
commentary often attributes to those decisions;

b) developing and testing a phase-based framework against the leading positions in the literature;

c) translating it into institutional recommendations for Kazakhstan.

Research gap and contribution. The literature addresses the doctrinal content of Factor Four,
the TDM exception, the bootstrapping critique, and licensing and transparency proposals, but has
not combined these into a single operational test, nor connected one to the regulatory choices a
civil-law jurisdiction such as Kazakhstan must make; Kazakhstani scholarship, in turn, has
addressed Al-generated-output authorship and general Al governance (Akshalova & Muhammad,
2024; Aronov & ldrysheva, 2024; Iskakova & Kashkin, 2020; Temirbekov, 2021) but not the input
side of the problem. I make three contributions. I reframe the literature’s disagreement as one about
which pipeline stage each position implicitly describes; | propose a phase-based framework — a
permissive, evidence-based standard for upstream use and heightened scrutiny for downstream use,
paired with collective licensing, transparency, and provenance obligations as governance
mechanisms; and | apply that framework to Article 23(5), correcting a recurring imprecision in how
the provision is described and proposing an institutional design built on Kazakhstan’s existing
collective-management infrastructure, not a new regulator.

Section 2 details the methods used. Section 3 sets out the legal framework. Section 4
critically reviews three scholarly approaches. Section 5 develops the comparative analysis. Section
6 analyzes six recent decisions for what each actually held. Section 7 sets out the phase-based
framework | propose. Section 8 applies it to Kazakhstan and Section 9 discusses implications and
counterarguments. Section 10 concludes.

Methodology

This is a doctrinal and comparative legal research article. It does not involve empirical data
collection, interviews, or statistical analysis. It combines four methods: doctrinal analysis,
comparative legal analysis, critical literature synthesis, and structured case-law analysis.
Kazakhstan is not a fourth, self-contained case study added at the end. It is the point toward which
the first three methods are directed.

1. Doctrinal analysis

44



SDU Law Journal 2025/6 (3)

The doctrinal component examines the primary sources defining the boundaries of
permissible Al training: the fair use provision of the U.S. Copyright Act, 17 U.S.C. § 107; the TDM
exceptions in Articles 3 and 4 of Directive EU 2019/790, including the Article 4(3) opt-out; and
Articles 22 and 23 of the Law of the Republic of Kazakhstan “On Artificial Intelligence” (Law
No. 230-VIII, 2025), the first addressing machine-readable forms generally and the second
addressing copyright specifically. It tests whether recurring concepts such as transformativeness,
market substitution as opposed to speculative licensing harm, and the “bootstrapping” problem,
whereby a rightsholder’s assertion of a licensing market is used to manufacture the harm that then
defeats a fair use defense, operate consistently across the training and deployment stages, the
distinction on which the article turns.

2. Comparative legal analysis

The United States and the European Union are compared against six criteria: (1) the
doctrinal mechanism used to permit or restrict Al training; (2) how the market harm inquiry is
structured; (3) the design of any opt-out or rights reservation mechanism; (4) the treatment of
licensing markets; (5) transparency and provenance obligations; and (6) the responsible institutional
body. These jurisdictions represent the two structurally distinct regulatory models available, and
most litigated case law has arisen in one or the other; the comparison is accordingly selected for
what it can transplant to Kazakhstan, not exhaustive, and Section 5 draws recommendations directly
from the comparative table.

3. Literature synthesis and the three scholarly approaches

The synthesis draws on articles, working papers, and legal commentary published primarily
in 2021-2026, supplemented by earlier fair use scholarship that remains doctrinally relevant.
Sources were selected for direct engagement with Factor Four as applied to Al training, the TDM
exception, licensing market bootstrapping, or collective licensing and transparency proposals;
general Al law scholarship without a copyright argument was excluded, as was Kazakhstani
scholarship on Al generated output authorship, which addresses a different question (ownership of
output) than the one | address (lawfulness of input). The literature is sorted into three approaches
using five criteria: characterization of training as expressive or non-expressive; weight given to
transformative use reasoning; treatment of Factor Four; position on bootstrapping; and preferred
regulatory solution. An author is placed in the innovation-oriented category where most criteria
favor functional characterization (e.g., Liu, 2025; Torrance & Tomlinson, 2023); in the rightsholder
oriented category where they point the other way (e.g., Rosati, 2025; Opderbeck, 2024); and in the
nuanced category where a position diverges by pipeline stage (e.g., Fernandes, 2024; Hardman,
2026; de la Durantaye, 2025). The camps are not internally uniform.

4. Case-law methodology

Six decisions (Section 6) were selected because each addresses a different point on the
training to deployment spectrum, from a foundational non-Al transformative use precedent through
the first LLM training merits ruling to an ongoing dispute over downstream substitution. Each is
doctrinally important in a different way: Warhol supplies the post-2023 framing of Factors One and
Four; Authors Guild the functional-copying analogy; Kadrey the first merits ruling on LLM
training; ROSS the clearest case of direct market substitution; Getty the limits of the "model as
copy" theory; and the New York Times litigation the leading downstream-substitution claim. Cases
concerning only output-similarity without a developed market-harm holding (e.g., Andersen v.
Stability Al) were excluded from detailed analysis and are noted only in passing. Each selected case
is analyzed for its facts, legal issue, actual holding, relevance to fair use and market harm, relevance

to Al training, and the limits of the analogy, so cases are compared on equal terms.
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Kazakhstan’s role in the comparative method

Kazakhstan enters the analysis at three points. In the comparative table (Section 5), Article
23(5) is placed alongside the U.S. and EU mechanisms on each criterion, showing where it
resembles the EU model and where its connection to the Law’s own general provisions, such as
Article 22, remains unconfirmed. In the case-law analysis (Section 6), each case’s limits identify
which doctrinal assumptions cannot be assumed to transfer to Kazakhstan. The phase-based
framework (Section 7) is built so its upstream/downstream distinction can be implemented through
an opt-out mechanism of the kind Kazakhstan has already adopted. Section 8 then addresses the
specific institutional questions such as standardization of the opt-out format, the responsible
authority, the role of collective management organizations (CMOs), and the treatment of foreign
developers that this analysis is designed to inform.

Legal Framework: Al Training, Copyright, and the Structure of Fair Use

The training process and the stages of copying

A generative Al model is built by exposing a machine-learning architecture to a large corpus
of data so it can adjust internal parameters and later generate new content (Liu, 2025). Three stages
matter for copyright analysis: ingestion, collecting and reproducing data into a working corpus
(Rosati, 2025; Opderbeck, 2024); storage, retaining works or intermediate representations for
processing; and processing, in which the model’s parameters are updated as numerical weights
encoding statistical regularities, not retrievable copies (Murray, 2023; Quang, 2021). Memorization
complicates this picture. A model can sometimes reproduce near-verbatim fragments, which is why
courts have treated the possibility of extraction, not only ingestion, as relevant to market harm.
Every stage involves reproduction within the meaning of copyright law, even where intermediate
(Rosati, 2025; Opderbeck, 2024). The decisive question is not whether copying occurs, but whether
an exception excuses it.

Text and Data Mining exceptions and the limits of the TDM analogy

Text and Data Mining (TDM), as codified in Articles 3 and 4 of Directive EU 2019/790,
refers to techniques for extracting facts, patterns, or correlations from data sets for analytical
purposes, without producing new expressive content competing with the works mined. Article 3
provides a mandatory, non-waivable exception for research organizations (Directive EU 2019/790,
art. 3); Article 4 provides a broader exception for any user, subject to a rightsholder’s ability to
reserve rights “in an appropriate manner,” including machine-readable means for online content
(Directive EU 2019/790, art. 4(3)). This is the mechanism Kazakhstan’s Article 23(5) closely
resembles. Generative Al training strains this framework because it is not purely analytical. The
resulting model is built to generate new instances resembling the training data’s styles and
structures (Dornis & Stober, 2025; Ge, 2025). That is why a substantial body of scholarship
questions whether Article 4 was ever meant to reach commercial foundation-model training (Buick,
2025; Rosati, 2025).

Fair use and the structure of Factor Four

Under 17 U.S.C. 8§ 107, courts weigh four non-exclusive factors: (1) the purpose and
character of the use; (2) the nature of the work; (3) the amount used; and (4) the effect on the
potential market for or value of the work (17 U.S.C. § 107(1) (4)). Factor Four 8 107(4) has
increasingly operated as the point on which Al training disputes turn, since it is where arguments
about licensing markets and substitution are channeled (Hardman, 2026). If we treat copying as

46



SDU Law Journal 2025/6 (3)

harmful merely because a license could have been bought, we are no longer finding fair use; we are
assuming it away (Tang, 2021; Samuelson, 2024). A related trap is bootstrapping: because
rightsholders can create a licensing market simply by offering one, allowing that market alone to
defeat fair use lets rightsholders define their way out of any exception (Ge, 2025; Tang, 2021). Both
points are settled outside the Al context, but their application to Al training is what recent litigation
has had to work out case by case (Section 6).

Andy Warhol Foundation v. Goldsmith (2023), though not an Al case, supplies the doctrinal
backdrop for this litigation by reorienting Factors One and Four toward market proximity and
commercial purpose. Every subsequent Al training decision has had to address that shift and to state
its limits.

Literature Review

This research builds on the U.S. Copyright Act, Directive EU 2019/790, and case law on
transformativeness, market substitution, and the boundaries of TDM exceptions. Kazakhstani
scholarship has developed along a different axis, addressing AI’s general legal personality and
governance (Temirbekov, 2021; Iskakova & Kashkin, 2020) and the authorship of Al-generated
output (Akshalova & Muhammad, 2024; Aronov & Idrysheva, 2024), but not the input side of the
problem | examine. That is the gap Section 8 builds on directly.

Beyond Kazakhstan, the literature organizes into three positions, sorted using the criteria set
out in the Methodology. The three positions do not converge, and | preserve rather than resolve
their disagreement here, because Section 7 argues that each camp is strongest precisely where it
describes its own stage of the pipeline.

The innovation-oriented approach recharacterizes training related copying as upstream,
functional processing rather than exploitation of expression, treating Authors Guild v. Google
(2015) as a template for the ingestion and processing stages and insisting that Factor Four requires
evidence of cognizable substitution, not a bare foregone-licensing claim (Liu, 2025; Torrance &
Tomlinson, 2023; Rodriguez Maffioli, 2023; Murray, 2023). It is the camp most committed to the
bootstrapping critique (Ge, 2025; Tang, 2021; Hardman, 2026), and Kadrey v. Meta (2025),
discussed in Section 6, lends it some support by treating the plaintiffs’ failure to prove market
dilution as decisive. Where it has least to say is the deployment stage, where outputs can plausibly
compete with the works trained on. It acknowledges the input/output distinction but does not
develop a correspondingly rigorous test for when output-stage substitution becomes cognizable, and
it struggles to explain cases of direct commercial competition such as Thomson Reuters v. ROSS
Intelligence (2025). Applied to Kazakhstan without qualification, it would counsel against giving
much weight to Article 23(5) at the pre-training stage but offers no guidance on deployment by
commercial products built on Kazakh-language data.

The rightsholder-oriented approach treats training-related copying as squarely within the
reproduction right, arguing that TDM style exceptions were built for analytical, non-generative uses
and do not comfortably extend to systems trained to produce competing expressive output, and that
both lost sales and lost training-data licensing revenue should be cognizable harm (Rosati, 2025;
Opderbeck, 2024; Fernandes, 2024; Dornis & Stober, 2025). It is best supported in cases of direct
commercial competition, such as ROSS, and takes seriously Warhol’s insistence that commercial
purpose and market proximity matter independently of transformativeness. The bootstrapping
problem is what this approach never fully resolves. If a licensing market that rightsholders can
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create unilaterally is itself enough to establish harm, Factor Four stops doing any independent
analytical work. The objection matters precisely because the position is otherwise strong. An
unqualified version of this position would require individually licensing training corpora that can
run to billions of works, which the literature itself recognizes as unworkable at scale (Fernandes,
2024; Rodriguez Maffioli, 2023). It is the position closest in spirit to Article 23(5) of the Law of the
Republic of Kazakhstan “On Artificial Intelligence”, but applied without institutional support it
risks the same transaction cost problem it identifies as unworkable elsewhere.

Between these two sits a third position. The nuanced approach argues that the standard
should track the pipeline stage: permissive treatment for non-expressive ingestion, closer scrutiny
for deployment where substitution risk is concrete (Fernandes, 2024; Hardman, 2026). It treats the
uncertainty evident in Kadrey and Andersen v. Stability Al as real rather than already resolved by
existing doctrine (Guadamuz, 2024). It favors collective licensing, statutory levies, or opt-out
registries paired with transparency obligations (de la Durantaye, 2025; Guadamuz, 2024), and seeks
a middle path on Factor Four that separates substitutive from complementary effects (Samuelson,
2024; Buick, 2025). Only this position treats "Al training” as more than a single act. However, its
diagnosis outruns its design: who would run a registry, in what format, and with what hold over
foreign developers all remain open.

The research gap. Across all three camps, two gaps recur: none offers a specific, evidence-
based test for distinguishing cognizable substitution from bootstrapped licensing revenue, and none
develops a concrete institutional design for a jurisdiction legislating this question without either an
open-ended fair use tradition or a mature collective management sector, Kazakhstan’s actual
position. Section 7 addresses the first gap by building a phase-based test with explicit evidentiary
content; Section 8 addresses the second by specifying the institutional mechanisms the literature
identifies as necessary but does not itself design.

Comparative Analysis: United States, European Union, and Kazakhstan

Table 1.
Comparative Framework for Copyright and Al Training in the United States, European Union, and
Kazakhstan

Criterion United States European Union Kazakhstan
General legal | Open-ended fair use, 17 | Enumerated TDM | New sui generis
approach and | U.S.C. § 107; no Al- | exceptions:  Art. 3| provision: use of works

core exception

specific statute;

assessed case by case | non-waivable) and Art. 4 | permitted  absent a

under Factors One and | (general purpose, | machine-readable

Four (Kadrey v. Meta, | waivable by opt-out), | prohibition (Law

2025; Thomson Reuters | layered with general- | No. 230-VIII, art.

V. ROSS Intelligence, | purpose Al  (GPAI) | 23(5)), operating

2025) duties under the Al Act | alongside, but  not
(Directive EU 2019/790, | integrated  into, the

(research organizations,

arts. 3-4; Regulation EU

to train Al models is

general Copyright Law

2024/1689) (Law No. 6-1, 1996)
Market harm | Factor  Four; post- | Not framed as “market | No statutory market-
analysis Warhol emphasis on | harm”; addressed | harm test; Article 23(5)
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commercial purpose
and market proximity;
U.S. Copyright Office
(2025) treats market
dilution and lost
licensing opportunity as
cognizable but context-
dependent

indirectly through the
opt-out’s availability
rather than a substitution
test  (Directive EU
2019/790, art. 4(3))

turns solely on the
presence or absence of
an opt-out, not on
evidence of harm

Licensing Emerging  voluntary, | No Al-specific | CMOs exist for music
mechanisms individually negotiated | collective licensing | and other repertoires
licenses; U.S. | regime; general | (Law No. 6-I, arts. 43,
Copyright Office | collective management | 46-2), but none
(2025) favors organic | is governed by Directive | currently administers Al
market development 2014/26/EU, which does | training-data licensing
not extend to training-
data licensing
Opt-out None at the federal | Art. 4(3): rights | Art. 23(5): prohibition
mechanism statutory level reservation  “in  an | expressed “in machine-
appropriate manner,” | readable form”; Art. 22
including machine- | delegates the machine-
readable  means for | readable-forms
online content procedure generally to
the authorized body, but
the Law does not
confirm this extends to
the Art. 23(5) signal
specifically (Law
No. 230-VIII, art. 22)
Transparency No federal mandate; | Al Act Art. 53(1)(c)—(d): | No comparable
obligations California’s AB 2013 | GPAI providers must | obligation; Art. 22’s
requires disclosure of | maintain a copyright- | procedure serves
copyrighted  training | compliance policy and | transparency purposes
content, effective | publish  a  training- | generally but does not
January 1, 2026 (Cal. | content summary | require training-data
Assemb. B. 2013, | (Regulation EU | disclosure
2024) 2024/1689, art. 53)
Institutional Federal courts; U.S. | European The authorized body
implementation Copyright Office | Commission/Al  Office | determines the machine-
issuing non-binding | administering GPAI | readable-forms
reports (U.S. Copyright | obligations; national | procedure generally
Office, 2025) courts applying | (Law No. 230-VIII, arts.
Directive EU 2019/790 |1, 22); a separate
authorized body
accredits CMOs (Law
No.6-1, art. 46-2);
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neither law names a
single body for Al-

training copyright

questions specifically
Main legal | Whether Factor Four | Whether  Art. 4’s | Whether ~ Art.  22’s
uncertainty treats licensing-market | exception, drafted for | procedure extends to the
dilution as cognizable | analytical extraction, | Art. 23(5) signal; scope
absent direct | covers commercial | over foreign developers;

substitution evidence generative training at all | absence of a market-
(Buick, 2025; Rosati, | harm test comparable to
2025) Factor Four

Note. Table compiled by the author from the primary sources cited in each cell.

Two things stand out. The United States and the European Union have converged, from
opposite starting points, on the same practical need for a mechanism to signal and price consent at
scale, since case-by-case adjudication and a rights-reservation exception with no institutional
backing both meet the same transaction-cost problem. The EU has begun closing that gap through
the Al Act’s transparency duties; the United States has not yet done so by statute, leaving the
Copyright Office’s advisory 2025 report as the primary institutional statement apart from case law.
Kazakhstan’s Article 23(5) opt-out, by contrast, closely resembles the EU’s Article 4(3) mechanism
in doctrinal form, and Article 22 addresses technical standardization in general terms, but the Law
does not confirm that this procedure covers the Article 23(5) signal specifically, and it supplies
none of the remaining infrastructure the EU has found necessary: no collective-registry design, no
transparency duty comparable to Al Act Article 53, and no market-harm test, since the opt-out
signal alone is dispositive. A bright-line opt-out has the virtue of predictability an open-ended fair
use inquiry lacks, but it currently has no answer to the deployment-stage harms U.S. and EU
experience shows rightsholders actually litigate over — the finding Sections 7 and 8 build on
directly.

Case Law and Factor Four

These six decisions do not establish a single rule on Al training and copyright.
1. Andy Warhol Foundation v. Goldsmith

Lynn Goldsmith photographed Prince in 1981; after Prince’s death, the Andy Warhol
Foundation licensed a work from its Warhol series based on that photograph to Condé Nast for a
magazine cover, without a further license from Goldsmith. The Supreme Court held that Factor One
weighed against the Foundation because this 2016 licensing served substantially the same
commercial, editorial purpose as Goldsmith’s photograph, which she had also licensed.
Transformative character must be assessed against the specific challenged use, not the work in the
abstract, and a new meaning does not outweigh a shared commercial purpose in an established
licensing market. The Court was explicit that its holding addressed only the 2016 transaction, not
the 1984 creation of the series (Andy Warhol Foundation for Visual Arts, Inc. v. Goldsmith, 2023).

Warhol is not an Al case; it supplies the doctrinal backdrop by reorienting Factors One and
Four toward market proximity and commercial purpose. Its facts concern a single human-created
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derivative work licensed once, not mass computational processing, so its reasoning transfers to the
deployment stage, where outputs compete in a market the rightsholder already occupies, not to
ingestion or processing, which it did not address.

2. Authors Guild v. Google

Google scanned more than twenty million books to build a full-text search index, displaying
limited snippets without a license. The Second Circuit held for Google: the purpose was highly
transformative because it created a research tool, not a reading substitute; snippet view prevented
reconstructing a usable portion of any book. And the court found no cognizable market harm,
declining to treat a hypothetical licensing fee for the indexing as the kind of harm Factor Four
protects against (Authors Guild v. Google, Inc., 2015).

The case is the leading authority for treating large-scale, functional copying as
transformative, and its refusal to recognize a speculative licensing market bears directly on the
bootstrapping problem. It is widely cited as an analogy for Al training’s ingestion stage, but the
analogy has a limit often elided in that commentary: Google Books did not generate new expressive
content, whereas generative Al systems are trained to produce new outputs resembling the training
data. It does not, and could not, resolve whether an AI model’s outputs raise a separate, downstream
substitution risk.

3. Kadrey v. Meta Platforms

Book authors alleged that Meta trained its Llama models on their books, obtained from
shadow-library sources. In June 2025, Judge Chhabria granted Meta summary judgment on fair use:
the training was highly transformative, and the models could reproduce at most a small fragment of
any book, limiting substitution risk. Decisively, the plaintiffs had failed to develop a market-
dilution theory that a flood of Al-generated works could suppress demand for human-authored
works in a genre without word-for-word copying while Meta had shown no effect on book sales.
The court was explicit that this reflected these plaintiffs’ evidentiary choices, not a general holding
that training on copyrighted books is lawful, and that a different record could reach a different result
(Kadrey et al v. Meta Platforms, Inc., 2025).

Kadrey is the clearest illustration that Factor Four now turns on the quality of the market-
harm evidence before the court. Its market-dilution theory, in which harm does not depend on literal
output substitution, directly informs the evidentiary threshold Section 7 proposes for Phase 2. The
ruling is narrow and fact-bound, and | do not cite it as authority that Al training is generally fair
use.

4. Thomson Reuters v. ROSS Intelligence

ROSS Intelligence, building a competing legal-search product after Thomson Reuters
refused it a license, obtained roughly 25,000 “Bulk Memos” derived from Westlaw headnotes from
a third party and used them for training. On renewed summary judgment, Judge Bibas held all four
factors favored Thomson Reuters: the use was commercial and not transformative because ROSS’s
tool returned the same kind of answers the headnotes provide, making it a direct market substitute,
and the intermediate character of the copying did not save the use once the ultimate product
competed directly with Westlaw. The court explicitly noted this was not a generative Al case, since
ROSS’s tool retrieved existing text instead of generating new content (Thomson Reuters Enterprise
Centre GmbH v. ROSS Intelligence Inc., 2025).

ROSS is the strongest authority that direct commercial competition combined with an actual
data-licensing market defeats fair use regardless of how intermediate the copying appears, but it is
frequently cited, imprecisely, as if it resolved fair use for generative Al training generally. It did

not: the parties were direct rivals building the same product from the same content, a relationship
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starker than that between a foundation-model developer and the universe of authors it trained on. It
supports classifying phase by the purpose and market relationship of the copying, not its position in
the technical pipeline.

5. Getty Images v. Stability Al

Getty alleged that Stability AI’s Stable Diffusion model was trained, in part, on
watermarked Getty images without a license, bringing claims for copyright, trade mark, and
database right infringement. Getty abandoned its primary training-infringement claim before
judgment because it could not establish the training occurred within the UK, a territorial limitation,
not a ruling on the training’s lawfulness. The secondary-infringement claim also failed: the High
Court held that a model’s weights encode learned statistical patterns rather than retrievable copies,
so the model is not itself a copy of the training images. The court found only a narrow and, per the
judgment, historic and extremely limited instance of trade mark infringement concerning legacy
versions, and rejected the broader claims (Getty Images v. Stability Al, 2025).

The point most often lost in secondary commentary is that Getty does not resolve whether
unlicensed training for image-generation models causes market harm. Its central claim was never
decided on the merits, and its holding is confined to the “model as copy” theory under UK doctrine,
with no exact U.S. or Kazakhstani equivalent; it should not be cited as authority that Al training is
lawful or unlawful in general. Its institutional lesson, taken up in Section 8, is that a rule addressing
the legality of training conduct (such as Article 23(5)) is distinct from one addressing whether a
distributed model itself infringes.

6. The New York Times v. Microsoft Corp. and OpenAl

The New York Times alleges that Microsoft and OpenAl used millions of Times articles
without authorization to train GPT-based models, and that resulting products can reproduce Times
content closely enough to substitute for visiting the original article. In March 2025 the court denied
in substantial part the defendants’ motions to dismiss, allowing the central copyright claims to
proceed; the parties have continued to litigate through 2025 and into 2026 (The New York Times
Company v. Microsoft Corporation et al., 2025). In September 2026 the United States filed a
Statement of Interest under 28 U.S.C. 8 517 in the consolidated multidistrict proceeding, arguing
that training a large language model on copyrighted text is transformative and that the market-
dilution theory is doctrinally flawed (Statement of Interest of the United States, 2026). No court has
ruled on the fair use merits.

This is the sharpest available example of a downstream-substitution argument, situated
against an actual licensing market since other publishers have already entered direct licensing
agreements. Because there is no merits ruling, the case cannot be cited for any specific legal
conclusion; it illustrates the structure of a downstream-substitution argument as currently litigated,
and | do not treat it as settled precedent.

Read individually, not as interchangeable “Al cases,” these six decisions point toward a
distinction rather than a single rule: fair use or something close to it where the use is functional and
unaccompanied by substitution evidence (Authors Guild v. Google; Kadrey on its record), and
findings against the secondary user where the use competes directly (ROSS) or an established
licensing market already exists (Warhol). Getty and the pending New York Times litigation, the two
most often mischaracterized publicly, have on close reading decided far less than commonly
assumed. I build the framework in Section 7 on this pattern.

Results: The Proposed Phase-Based Framework
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Sections 5 and 6 point toward a framework that treats the two phases differently. | offer it as
my own proposal: the case law supports a phase-sensitive distinction, but no court has established
one.

One standard, two phases

As Sections 4 and 6 show, the literature’s three camps disagree less about fair use in the
abstract than about which pipeline stage they implicitly describe, and the case law’s apparent
inconsistency tracks the stage of use before each court.

Phase 1: pre-training and upstream use

Phase 1 covers ingestion, storage, and processing undertaken to build a model’s parameters,
not to generate market-facing content. | propose that, consistent with Authors Guild v. Google and
Kadrey’s treatment of training as highly transformative, ingestion and processing be treated as
presumptively lawful, subject to two conditions. The use must not exceed what is technically
necessary to train the model, and it must respect a properly implemented opt-out where one exists.
Under this proposal, Factor Four plays a minimal role at Phase 1: only a demonstrated, non-
speculative effect on an existing training-data licensing market should override the presumption, to
avoid the bootstrapping problem identified in Sections 3 and 4.

Phase 2: deployment, output, and downstream use

Phase 2 begins once a model is deployed commercially and can generate outputs offered to
end users, where market proximity becomes the central question, as Warhol required for Factor One
and ROSS for Factor Four. | would evaluate Phase 2 uses under a heightened standard requiring one
of three showings before market harm is treated as cognizable:

a) demonstrated output substitution, as alleged in the pending New York Times litigation;
b) established market dilution, the theory Kadrey treated as viable but unproven;
c) determined direct competition, as in ROSS.

The deliberate effect is to exclude a fourth: the bare fact that a license could, in principle, be
sold, which every camp in the literature including the rightsholder-oriented one recognizes as an
unresolved bootstrapping risk if treated as sufficient on its own.

ROSS also shows that phase classification is functional, not chronological: copying that
looks intermediate but is undertaken specifically to build a directly competing product should be
classified as Phase 2 from the outset, regardless of its position in the technical pipeline.

Horizontal governance mechanisms

A phase distinction is administrable only if paired with mechanisms reducing transaction
costs and evidentiary uncertainty. A machine-readable opt-out, the mechanism the EU has built
into Article 4(3) and Kazakhstan into Article 23(5), lets rightsholders remove works from the Phase
1 presumption without negotiation; Section 8 addresses why Kazakhstan’s Article 22 procedure has
not yet been confirmed to extend to this signal. Collective licensing offers a realistic vehicle for
Phase 2 licensing at scale, since individual licensing of the volume of works involved is not
administratively feasible. The rightsholder-oriented and nuanced camps agree on that point, even as
they disagree on how much weight licensing should carry. Transparency and provenance
obligations, modeled on Al Act Article 53(1)(c)-(d), supply the evidentiary infrastructure the Phase
2 test requires. Evidence requirements tied to the three showings above give both parties a
concrete evidentiary target, reducing the kind of underdeveloped record decisive against the
plaintiffs in Kadrey.

Measured against the alternatives
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Unlike an unqualified innovation-oriented rule, the framework | propose accounts for
Warhol and ROSS; unlike an unqualified rightsholder-oriented rule, it avoids extending the
bootstrapping problem to a stage where no market-facing product yet exists. It also improves on the
EU’s Article 4 opt-out standing alone, which has no answer to Phase 2 substitution or dilution
questions, and on Article 23(5) as currently drafted, which gives no weight to deployment-stage
harm and places the entire burden of protection on rightsholders with no corresponding developer
disclosure obligation. Pairing the opt-out with Phase 2 scrutiny and transparency obligations
addresses these gaps without abandoning the predictability an opt-out rule provides.

Implications for Kazakhstan

The comparative and case-law analysis in Sections 5 and 6 was constructed to answer
institutional questions Kazakhstan’s legislature has raised but not yet resolved.

Two statutes and what Article 23(5) actually says

Kazakhstan regulates this problem through two instruments drafted separately. The Law
“On Copyright and Related Rights” (Law No. 6-1, 1996) supplies the reproduction right and, under
Article 43, the statutory basis for collective management of property rights; Article 46-2 governs
the voluntary accreditation of CMOs. The Law “On Artificial Intelligence” separately addresses, in
Avrticle 23, copyright questions raised by Al systems, including, in paragraph 5, the use of works to
train Al models; Article 22 delegates to the authorized body the procedure for machine-readable
forms in the field of Al generally (Law No. 230-VIII, 2025). These statutes are not formally
integrated, and even within the 2025 Law, Article 22’s procedure is not expressly linked to the
Article 23(5) signal. Kazakhstan therefore does not need new institutions. It needs to connect an
existing training-data rule, standardization procedure, and collective-management infrastructure that
currently operate without reference to one another.

Article 23(5) provides that “the use of works for training artificial intelligence models is
permitted only in the absence of a prohibition, expressed in machine-readable form, by the author or
the rightholder.” It applies to works generally, not to “derivative works” specifically; it closely
tracks Article 4(3) of Directive EU 2019/790, without being copied from it. Read against Section
7’s framework, Article 23(5) is a workable Phase 1 mechanism, but it says nothing about Phase 2: a
model trained in full compliance could still be deployed in ways generating output substitution,
dilution, or direct competition. Compliance should therefore be treated as necessary but not
sufficient for lawfulness, leaving deployment-stage harm to a separate Phase 2 inquiry.

Standardizing the opt-out

An opt-out is meaningful only if technically implementable across rightsholders from large
publishers to individual authors with no technical infrastructure: it should use a simple, machine-
parseable protocol interoperable with approaches emerging around the EU’s Article 4(3); it should
be assertable collectively through a CMO-maintained registry; and it should attach to a work
through portable metadata, not the domain it is scraped from, since Kazakh-language content is
frequently mirrored across platforms the author does not control.

Article 22 already assigns this procedure to “the authorized body in the field of artificial
intelligence” (Law No. 230-VIII, arts. 1, 22), a body the Law defines functionally. It is
presumptively the Ministry of Artificial Intelligence and Digital Development, established in 2025,
though the Law does not name that ministry by title. The existing framework could provide a basis
for closing the remaining gap: that body could exercise its Article 22 mandate to confirm, by
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implementing regulation, that the procedure extends to Article 23(5) and publish a technical
specification comparable to the Al Act Article 53(1)(d) template, while the body accrediting CMOs
under Article 46-2 could certify that a registry-based mechanism satisfies it, subject to appropriate
implementing rules and, if necessary, targeted legislative clarification.

Collective management organizations, foreign developers, and transparency

CMOs could, without new legislation beyond an implementing regulation under Article 43,
operate the opt-out registry, negotiate standardized Phase 2 licensing terms (Section 4), and serve as
an evidentiary intermediary for the market-dilution and substitution showings proposed in Section
7, since an organization aggregating data across its membership is better positioned than an
individual author to demonstrate a market-wide effect.

Most foundation-model training occurs outside Kazakhstan, by developers with no local
presence. This is the same territorial problem that caused Getty’s UK training claim to fail on
jurisdictional grounds. Two more realistic points of leverage exist instead. First, since Article
23(5)’s permission is conditioned on the absence of an opt-out, a developer that trains without
querying a registry cannot claim the provision’s benefit for works that were opted out, since the
condition attaches to the work, not the training location. Second, deployment-stage obligations are
more enforceable. A developer offering a commercial product to Kazakhstani users can be required
to demonstrate compliance with transparency obligations modeled on Al Act Article 53(1)(c)-(d): a
copyright-compliance policy and a training-content summary in a format issued by the authorized
body under its Article 22 mandate, supplying the evidentiary basis the Phase 2 test requires.

Remaining practical problems

Three problems remain. There is no reliable way, with current technical means, to verify
that a foreign-trained model actually queried a registry before training, which is a further reason to
place enforcement leverage at deployment. Because accreditation under Article 46-2 is voluntary,
not every collective management organization holds it, so the opt-out function would need to be
consolidated within accredited organizations to avoid a fragmented registry. And because the Law
already permits training absent an opt-out, any later standardization would need transitional
provisions for models already trained, an issue my copyright-focused analysis cannot resolve.

In summary, | recommend:

1. Implementing regulation confirming that Article 22 extends to the Article 23(5) signal and
specifying a standardized opt-out format;

2. Authorization for accredited CMOs to operate registries and negotiate Phase 2 licensing under
their Article 43 functions;

3. A transparency and compliance-disclosure requirement modeled on Al Act Article 53;

4. Confirmation that Article 23(5) compliance governs training lawfulness but not deployment-
stage market-harm claims;

5. A preserved, non-waivable research exception paralleling Article 3 of Directive EU 2019/790.

None requires a new regulatory body; each attaches a previously unconfirmed extension to a
mandate that already exists (Turetskiy, 2025).

Discussion

a) More than a policy preference
Section 6’s pattern supports a claim stronger than “a phased approach seems reasonable”.
Courts can be read as already applying something like a phase distinction without naming it, since
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the four decisions turning on ingestion versus deployment (Section 6) align consistently with that
boundary. This doctrinal continuity across different factual contexts is evidence the distinction
tracks something the case law treats as significant, though it remains my own synthesis rather than a
rule any court has adopted.
b) Two counterarguments and their limits

The most serious counterargument is that a broader ex ante licensing requirement would protect
creators more reliably than a permissive Phase 1 standard depending on litigation-stage evidence.
That concern has real force, since building an evidentiary record is costly and, as Kadrey shows,
can fail even where a plausible theory of harm exists. The response is not that this concern is
misplaced, but that requiring individual licenses for the full universe of training works would
relocate the transaction-cost problem instead of eliminating it, risking the same market-
concentration outcome the innovation-oriented camp warns against (Section 4). The reverse concern
is equally real. An unqualified fair-use presumption risks ignoring the downstream substitution
Warhol and ROSS recognized as significant. Section 7’s framework does not split the difference. It
assigns each concern to the pipeline stage where it is decidable. The collective-registry mechanism
addresses consent at Phase 1 without individual licensing, while the three Phase 2 showings, made
provable through transparency obligations, address speculative harm without ignoring genuine
substitution.
c) Implications for Kazakhstan and what remains open

For Kazakhstan, Article 23(5), evaluated against Phase 1 concerns alone, is a defensible design
choice, not the underdeveloped provision it is sometimes taken to be. Its real deficiency is the
absence of a Phase 2 layer and of confirmation that the institutional infrastructure the Law already
contains in general form, such as the Article 22 procedure and the Article 46-2 accreditation
mechanism, has been connected to the Article 23(5) signal specifically. This reframes the legislative
task facing Kazakhstan as completing Article 23(5), not replacing it, in the ways detailed in Section
8.

I do not claim that the three Phase 2 showings are exhaustive, or that courts applying them
would reach uniform results; Kadrey itself shows how much turns on the adequacy of a specific
evidentiary record. Nor do | claim that a machine-readable opt-out, however well standardized, can
solve the identification problems that make individual consent difficult to obtain at scale. A
rightsholder who never learns a registry exists cannot use it. These are acknowledged limits of the
framework, not defects to be argued away.

Conclusion

This article asked how the fourth fair use factor should be structured to distinguish Al
training uses causing cognizable market harm from those that do not, now that training-data
licensing markets have begun to emerge, and what the answer means for Kazakhstan’s own Al
training exception. The disagreement among courts and scholars is best explained not as one about
whether Al training is lawful, but as one produced by applying a single standard to a use occurring
in two doctrinally distinct phases. Read individually, four of the six cases examined can be read as
already tracking this distinction in substance, even though none articulates it as a general rule, while
Getty and the pending New York Times litigation show how easily a holding can be overstated and
how much remains unresolved.

My contribution is the phase-based framework developed in Section 7, proposed as an
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analytical synthesis of the comparative and case-law analysis, not as a rule already settled in any
jurisdiction’s case law. Collective licensing and transparency obligations are not peripheral to it;
they make the phase distinction administrable by giving rightsholders a realistic way to exercise the
Phase 1 opt-out and giving both rightsholders and courts the evidentiary basis the Phase 2 standard
requires. For Kazakhstan, Article 23(5) is a workable Phase 1 mechanism already in place, closely
resembling the EU’s Article 4(3), but it operates without confirmation that Article 22 extends to it,
without a settled institutional assignment for the registry function, and without a Phase 2
counterpart; Section 8’s recommendations use institutions Kazakhstan already has, though
implementing regulation, and in some respects legislative clarification, would still be needed to
connect them.

What remains uncertain is not a minor residue: the evidentiary threshold for market dilution
remains unsettled even in the United States, as Kadrey shows; the territorial reach of any
Kazakhstani rule over foreign-trained models raises jurisdictional problems UK courts have not
resolved domestically, as Getty illustrates; and the pending New York Times litigation may yet
reshape how downstream substitution is analyzed. Future research should test the proposed Phase 2
showings against evidentiary records as such litigation develops, examine whether an Article 22
implementing regulation is adopted and how it defines its scope, and assess empirically whether
Kazakhstan’s collective-management sector has the capacity to operate the registry function
proposed here. A phase-sensitive, evidence-based framework does not remove these uncertainties; it
offers a more defensible place to locate them than either an undifferentiated fair-use presumption or
an undifferentiated licensing requirement.

References

Akshalova, R.D., & Muhammad, I. (2024). Subjects of intellectual property rights, created by
artificial intelligence. Eurasian Journal of International Law (EAJIL), 2024, #1, 51-58.
https://www.doi.org/10.32523/2791-0954-2024-8-1-51-58

Andersen et al v. Stability Al Ltd. et al. (2024) No. 3:2023cv00201 - Document 166. United States
District Courtnorthern District Of California https://law.justia.com/cases/federal/district-
courts/california/candce/3:2023cv00201/407208/166/

Andy Warhol Foundation for Visual Arts, Inc. v. Goldsmith, 598 U.S. (2023). Docket No0.21-869.
Supreme Court Of The United States. https://supreme.justia.com/cases/federal/us/598/21-
869/

Aronov A. K. & ldrysheva S. K. (2024). Copyright Protection On Works Generated By Artificial
Intelligence. Bulletin of Institute of Legislation and Legal Information of the RK, Ne2(77)-
2024, 146-157. https://doi.org/10.52026/2788-5291 2024 77 2 146

Authors Guild v. Google, Inc. (2015). No. 13-4829. United States Court Of Appeals For The
Second Circuit. https://law.justia.com/cases/federal/appellate-courts/ca2/13-4829/13-4829-
2015-10-16.html

Buick, A. (2025). Copyright and Al training data — transparency to the rescue? Journal of
Intellectual Property Law & Practice, Volume 20, Issue 3, March 2025, Pages 182-192,
https://doi.org/10.1093/jiplp/jpae102

Cal. Assemb. B. 2013 (Generative Al Training Data Transparency Act), 2024 Reg. Sess. (Cal.
2024) (effective Jan. 1, 2026).
https://leginfo.legislature.ca.gov/faces/bill TextClient.xhtmI?bill_id=202320240AB2013

57


https://www.doi.org/10.32523/2791-0954-2024-8-1-51-58
https://law.justia.com/cases/federal/district-courts/california/candce/3:2023cv00201/407208/166/
https://law.justia.com/cases/federal/district-courts/california/candce/3:2023cv00201/407208/166/
https://supreme.justia.com/cases/federal/us/598/21-869/
https://supreme.justia.com/cases/federal/us/598/21-869/
https://doi.org/10.52026/2788-5291_2024_77_2_146
https://law.justia.com/cases/federal/appellate-courts/ca2/13-4829/13-4829-2015-10-16.html
https://law.justia.com/cases/federal/appellate-courts/ca2/13-4829/13-4829-2015-10-16.html
https://doi.org/10.1093/jiplp/jpae102
https://leginfo.legislature.ca.gov/faces/billTextClient.xhtml?bill_id=202320240AB2013

SDU Law Journal 2025/6 (3)

de la Durantaye, K. (2025). Control and Compensation. A Comparative Analysis of Copyright
Exceptions for Training Generative Al. International Review of Intellectual Property and
Competition Law (11C), 56, 737-770 (2025). https://doi.org/10.1007/s40319-025-01569-6

Directive EU 2019/790 of the European Parliament and of the Council of 17 April 2019 on
Copyright and Related Rights in the Digital Single Market. https://eur-
lex.europa.eu/eli/dir/2019/790/oj/eng

Directive 2014/26/EU of the European Parliament and of the Council of 26 February 2014 on
Collective Management of Copyright and Related Rights and Multi-Territorial Licensing of
Rights in Musical Works for Online Use in the Internal Market. https://eur-
lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:320141.0026

Dornis, T. W., & Stober, S. (2025). Generative Al Training and Copyright Law. Transactions of the
International Society for Music Information Retrieval.
https://doi.org/10.48550/arXiv.2502.15858

Fernandes, P. M. (2024). Al Training and Copyright: Should Intellectual Property Law Allow
Machines to Learn?. Bioethica, 10(2), 8-21. https://doi.org/10.12681/bioeth.39041

Ge, Ch. (2025). Beyond Fair Use and Opt-Out: Forging a Hybrid Copyright Path for Generative Al
in  China. Innovative Applications of Al, Vol.2 Issue 3(2025), 141-146.
https://doi.org/10.70695/10.70695/IAA1202503A9

Getty Images v. Stability Al, (2025). EWHC 2863 (Ch). Royal Courts of Justice.
https://www.judiciary.uk/wp-content/uploads/2025/11/Getty-lmages-v-Stability-Al.pdf

Guadamuz, A. (2024). A Scanner Darkly: Copyright Infringement in Artificial Intelligence Inputs
and Outputs. GRUR International, Volume 73, Issue 2, February 2024, Pages 111-127.,
http://dx.doi.org/10.2139/ssrn.4371204

Hardman, B. (2026). When Market Disruption Is Not Market Harm: Al Training, Causation, and
the Boundaries of Fair Use (January 21, 2026). Available at SSRN:
http://dx.doi.org/10.2139/ssrn.6111926

Iskakova, J.T., & Kashkin, S.Y. (2020). Modern Copyright Law And The Problems Of Artificial
Intelligence Development. Becmnux Yuusepcumema umenu O. E. Kymaguna, 2/12020, 43-
52. https://doi.org/10.17803/2311-5998.2020.66.2.043-052

Kadrey et al v. Meta Platforms, Inc., (2025). No. 3:2023cv03417 - Document 598. United States
District Courtnorthern District Of California. https://law.justia.com/cases/federal/district-
courts/california/candce/3:2023cv03417/415175/598/

Law of the Republic of Kazakhstan No. 6-1 “On Copyright and Related Rights” (June 10, 1996, as
amended). https://adilet.zan.kz/rus/docs/Z960000006

Law of the Republic of Kazakhstan No. 230-VIII “On Artificial Intelligence” (November 17, 2025).
https://adilet.zan.kz/rus/docs/Z22500000230

Liu, G. (2025) Generative Artificial Intelligence Generates Images: Copyright Infringement or Fair
Use. Advances in Education, Humanities and Social Science Research, Volume 13, Issue 1,
59. https://doi.org/10.56028/aehssr.13.1.59.2025

Murray, M.D. (2023). Generative Al Art: Copyright Infringement and Fair Use. SMU Science and
Technology Law Review, VVol.26/2, 258-316. https://doi.org/10.25172/smustlr.26.2.4

Opderbeck, D. W. (2024). Copyright in Al Training Data: A Human-Centered Approach.
Oklahoma Law Review, Vol. 76, 2024 (Forthcoming), Seton Hall Law School Legal Studies
Research Forthcoming, Available at SSRN: http://dx.doi.org/10.2139/ssrn.4679299

Quang, J. (2021). Does Training Al Violate Copyright Law? Berkeley Technology Law Journal,
Volume 36, Issue 4, 1407-1436. DOI: https://doi.org/10.15779/Z38XW47X3K

58


https://doi.org/10.1007/s40319-025-01569-6
https://eur-lex.europa.eu/eli/dir/2019/790/oj/eng
https://eur-lex.europa.eu/eli/dir/2019/790/oj/eng
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:32014L0026
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:32014L0026
https://doi.org/10.48550/arXiv.2502.15858
https://doi.org/10.12681/bioeth.39041
https://doi.org/10.70695/10.70695/IAAI202503A9
https://www.judiciary.uk/wp-content/uploads/2025/11/Getty-Images-v-Stability-AI.pdf
http://dx.doi.org/10.2139/ssrn.4371204
http://dx.doi.org/10.2139/ssrn.6111926
https://doi.org/10.17803/2311-5998.2020.66.2.043-052
https://law.justia.com/cases/federal/district-courts/california/candce/3:2023cv03417/415175/598/
https://law.justia.com/cases/federal/district-courts/california/candce/3:2023cv03417/415175/598/
https://adilet.zan.kz/rus/docs/Z960000006_
https://adilet.zan.kz/rus/docs/Z2500000230
https://doi.org/10.56028/aehssr.13.1.59.2025
https://doi.org/10.25172/smustlr.26.2.4
http://dx.doi.org/10.2139/ssrn.4679299
https://doi.org/10.15779/Z38XW47X3K

SDU Law Journal 2025/6 (3)

Regulation (EU) 2024/1689 of the European Parliament and of the Council of 13 June 2024 Laying
Down Harmonised Rules on Atrtificial Intelligence (Artificial Intelligence Act). https://eur-
lex.europa.eu/eli/req/2024/1689/0j

Rodriguez Maffioli, D. (2023). Copyright in Generative Al training: Balancing Fair Use through
Standardization and Transparency. Available at SSRN:
http://dx.doi.org/10.2139/ssrn.4579322

Rosati, E. (2025). Copyright Exceptions and Fair Use Defences for Al Training Done for
“Research” and “Learning,” or the Inescapable Licensing Horizon. European Journal of
Risk Regulation, Vol. 16, Issue 3, 961-984. https://doi.org/10.1017/err.2025.10035

Samuelson, P. (2023). Generative Al meets copyright. Science Journal, VVol. 381/6654, 158-161.
https://www.science.org/doi/10.1126/science.adi0656

Samuelson, P. (2024) How to Think about Remedies in the Generative Al Copyright Cases.
Communications of the ACM, Volume 67, Issue 7, 27-30. https://doi.org/10.1145/3654699

Section 107, Title 17 of the United States Code (Limitations on Exclusive Rights: Fair Use).
https://www.law.cornell.edu/uscode/text/17/107

Statement of Interest of the United States, In re OpenAl, Inc., Copyright Infringement Litigation,

No. 1:25-md-03143-SHS-OTW (S.D.N.Y. Sept. 1, 2026).
https://storage.courtlistener.com/recap/gov.uscourts.nysd.640396/gov.uscourts.nysd.640396.
1669.0.pdf

Tang, X. (2021). Can Copyright Holders Do Harm to Their Own Works? A Reverse Theory of Fair
Use Market Harm. 54 U.C. Davis L. Rev. 1245 (2021), UCLA School of Law, Public Law
Research Paper No. 21-13, Available at SSRN: http://dx.doi.org/10.2139/ssrn.3264238

Temirbekov, Zh. (2021). Artificial intelligence and law: brief overview. Law and State, 3(92),
2021-01-01, 142-156. DOI: 10.51634/2307-5201_2021 3 142

The New York Times Company v. Microsoft Corporation et al. (2025). No. 1:2023cv11195 -
Document 514 (S.D.N.Y. 2025). United States District Courtsouthern District Of New York
https://law.justia.com/cases/federal/district-courts/new-
york/nysdce/1:2023cv11195/612697/514/

Thomson Reuters Enterprise Centre GmbH v. ROSS Intelligence Inc., (2025). No. 1:20-cv-613-SB,
2025 WL 458520 (D. Del. Feb. 11, 2025). https://www.ded.uscourts.gov/opinion/thomson-
reuters-enterprise-centre-gmbh-et-al-v-ross-intelligence-inc-5

Torrance, A. W., & Tomlinson, B. (2023) Training Is Everything: Artificial Intelligence, Copyright,
and Fair Training. ArXiv. https://doi.org/10.48550/arXiv.2305.03720

Turetskiy, N.N. (2025). About The Law Of The Republic Of Kazakhstan “On Artificial
Intelligence”. Bulletin Of Institute Of Legislation And Legal Information Of The Republic Of
Kazakhstan, Volume 80, No04-2025, 398-408. https://doi.org/10.52026/2788-
5291 2025 80 4 398

U.S. Copyright Office. (2025). Copyright and artificial intelligence, part 3: Generative Al training
(Pre-publication version). https://www.copyright.gov/ai/Copyright-and-Acrtificial-
Intelligence-Part-3-Generative-Al-Training-Report-Pre-Publication-Version.pdf

59


https://eur-lex.europa.eu/eli/reg/2024/1689/oj
https://eur-lex.europa.eu/eli/reg/2024/1689/oj
http://dx.doi.org/10.2139/ssrn.4579322
https://doi.org/10.1017/err.2025.10035
https://www.science.org/doi/10.1126/science.adi0656
https://doi.org/10.1145/3654699
https://www.law.cornell.edu/uscode/text/17/107
https://storage.courtlistener.com/recap/gov.uscourts.nysd.640396/gov.uscourts.nysd.640396.1669.0.pdf
https://storage.courtlistener.com/recap/gov.uscourts.nysd.640396/gov.uscourts.nysd.640396.1669.0.pdf
http://dx.doi.org/10.2139/ssrn.3264238
https://law.justia.com/cases/federal/district-courts/new-york/nysdce/1:2023cv11195/612697/514/
https://law.justia.com/cases/federal/district-courts/new-york/nysdce/1:2023cv11195/612697/514/
https://www.ded.uscourts.gov/opinion/thomson-reuters-enterprise-centre-gmbh-et-al-v-ross-intelligence-inc-5
https://www.ded.uscourts.gov/opinion/thomson-reuters-enterprise-centre-gmbh-et-al-v-ross-intelligence-inc-5
https://doi.org/10.48550/arXiv.2305.03720
https://doi.org/10.52026/2788-5291_2025_80_4_398
https://doi.org/10.52026/2788-5291_2025_80_4_398
https://www.copyright.gov/ai/Copyright-and-Artificial-Intelligence-Part-3-Generative-AI-Training-Report-Pre-Publication-Version.pdf
https://www.copyright.gov/ai/Copyright-and-Artificial-Intelligence-Part-3-Generative-AI-Training-Report-Pre-Publication-Version.pdf

SDU Law Journal 2025/6 (3)

FTAMP: 10.41.29

KU -1i OKBITY IepeKTePiH JIUIEH3USJIAYABIH JaMYbI: X1 NaiaJIaHy MeH
HAPBIKTHIK 3USHAbI KaliTa 0aranay

JKakcpUibIK AMIa
CHY VYuusepcureri, Kackenen, Kazakcran
email: 251407001 @sdu.edu.kz

AHaaTna

I'enepatuBTi *acauapl uHTEIEKT (JKW) kKyiienaepiH OKBITY YIIiH aBTOPJIBIK KYKBIKIICH KOPFaJIaThIH
TYBIHIBLTAPABI PYKCATCHI3 MalijaiaHy — Ka3ipri aBTOPIJIBIK KYKBIKTAFbl €H Aayibl Macenenepai Oipi. Corrap
MEH FajbIMIap OAUT TalJanaHyablH TOPTIHIN (AKTOPBIH NEPEeKTepAl KUHAY, MOJCIBbIl OKBITY KOHE
KOMMEPIUSIIBIK CHTI3y Ke3CHACPIH KAMTUTBIH MPOIIECKE Kalall KOJNJIaHy KePEKTiri Typasibl OipbIHFal IiKipre
Kelle anMail oThlp. Makanazna OKBITY [epeKTepiH JHICH3WsIIAy HaphIKTAphl KaJbINTACKAH CalbIH oJiT
nadaanaHyIslH TOPTIHINI (aKTOphI MIEHOEPIHAe HAPhIKKA KeJeTiH 3UsSHAbI Oarajiay Kajlall KYpbUIbIMIATYbI
THIC €KeHi >KOHE MYHBl MAaIlMHAIBIK OKBUIATHIH ONT-ayT epekeciH KaOwuimaraH Kazakcran ymriH He
oinmiperini 3eprreneni. AKILI men EO aBTOpNBIK KYKBIFBIHA MOKTPHUHANBIK TalJay, CATBICTBIPMAIIBI-
KYKBIKTBIK 9[iC )KOHE YIII FEUIBIMKM YCTAHBIMHBIH CHIHM CHHTE31H KOJIJIaHa OTBHIPHIN, MaKajla COHFbI aJThl COT
memriMiH, oHbIH imiHae Andy Warhol Foundation v. Goldsmith, Kadrey v. Meta xone Thomson Reuters v.
ROSS Intelligence icTepiH, HAKTBI HEMEH HICUIITSHI TYPFBICBIHAH KalTa Tannaiael. Tangay KepceTkeH e,
KOJIIAaHBICTaFbl TOCUIEp AOKTPUHANBIK TYPFBIIaH €peKIIeNleHeTIH eKi Ke3eHJeri maimamanyra OipbIHFai
cTaHmapt KojnmaHaapl. COHIOBIKTaH Makaja KEe3eHIK MOJENbl YCHIHAIBL: OKBITY MPOIECiHIH OacTarKpl
KE3eHIHE KaThICTBI HEFYPJILIM HKEeMJIi Oafajay CTaHJapThiH, ajl KOMMEPIMSUIBIK €HTI3y Ke3eHIHJe
KOJIIAaHBUIATHIH KATaHBIPAK TEKCEepy CTaHAapTTapbIMEH VINTACTHIPAAbI, 9pi OYI MOAETh YIXKBIMIBIK
JIMICH3USIIAY MEH allbIKThIK MiHJIETTeMEJIepIMEH TONBIKTHIPbUTael. Ockl Monenbai Kazakcranra KoJigaHa
oThIpbIn, Makasia Kaszakcran Pecnyonukaceinbiy «XKacauael MIHTEIEKT Typasibhy 3aHbIHBIH 23-0a0bIHBIH 5-
TapMarblHIA KO3/IEJIreH MAIIMHAIBIK OKBUIATHIH ONT-ayT epekeciH Oaranaiifipl JKoHE KOJIIaHBICTAFbI
YKBIMBIK Oackapy MH(OPAKYPHUIBIMbIHA HET131€ATeH HHCTUTYIIMOHAJIBIK )KYHE YChIHAIBI.
KinT ce3nep: XU okpITy, aBTOPIIBIK KYKBIK, 9111 Haii/lallaHy, HAPBIKTHIK 3UsIH, JTUIICH3UsIIAY

MPHTMU: 10.41.29

Pa3BuTHe JUIIeH3MPOBAHNUS JaHHBIX 11 00yueHuss UU: nepeonenka
A00POCOBECTHOIO UCNOJb30BAHUA U PHIHOYHOIO yuiepoda

JKakcpuibIK Afimia
VYuusepcurer CIY, Kackenen, Kazaxcran
email: 251407001@sdu.edu.kz

AHHOTALIUA

HenuuensupoBaHHOe WMCTONB30BAHWE OXPAHIEMBIX AaBTOPCKHUM TPAaBOM TPOW3BEACHUN IS
o0ydJeHHUs] TEHEepaTHBHBIX CHUCTeM HCKyccTBeHHOTo wuHTeekta (M) — omuH w3 Hambosiee CHOPHBIX
BOIIPOCOB aBTOpPCKOro mpasa. Cyapl W UCCIEAOBATENH PACXOIATCS BO MHEHHUSX OTHOCUTEIBHO TOTO, Kak
4eTBEPTHIA (PaKTOp TOOPOCOBECTHOTO HCIIONB30BAHMS JOJDKEH MPUMEHSTHCS K Ipoleccy cOopa TaHHBIX,
00y4eHHUs1 MOAETH U KOMMEPYECKOTO BHEAPEHHs. B cTaThe nccnemyercs, Kak JOJDKeH OBITh CTPYKTYPUPOBaH
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aHaJIM3 PEIHOYHOTO yIepOa 1o 4eTBEPTOMY (aKTOPY B YCIOBUSAX (POPMHPOBAHUS PHIHKOB JIMIIEH3UPOBAHUS
o0yJarommx IaHHBIX, ¥ 9TO 3TO o3HawaeT miusi Kaszaxcrama, mpuWHSABIIETO HOpMY 00 oTkasze (opt-out) ot
WCTIONIb30BaHUS Tpou3BeAcHu st oOydyenuss M Oe3 pa3BuToil NOKTpHHAIBHOW OCHOBBI. Ha ocHOBe
mokTpuHaIbHOTO aHanm3a npasa CILIA n EC, cpaBHUTEIBHO-TIPABOBOTO METOMIAa M KPUTHIECKOTO CHHTE3a
TpEX HAYYHBIX MO3UIMK CTaThsi 3aHOBO aHAIM3MPYET IIECTh HEeNaBHHUX peuieHui, Briarouas Andy Warhol
Foundation v. Goldsmith, Kadrey v. Meta u Thomson Reuters v. ROSS Intelligence, ¢ Touku 3penus Toro,
gy10 ObUTO pemeHo. [lokasaHo, YTO CymIeCTBYIOMINE MOAXOAbI MPUMEHSIOT €IUHBIA CTaHIAPT MPOBEPKH K
WCTIONB30BAaHUIO B JBYX JOKTPUHAIBHO pa3iWuHbIX (aszax, M TMpejiaraeTcs MOodTarHas MOJEIb:
pa3pemnTeNbHbI CTaHAAPT OIEHKH I HaYaIbHOTO dTarma OOy4YeHHs] W YCHJIEHHBIH KOHTPOJb JJIS dTara
KOMMEPUYECKOI0 BHEIPEHHs, MAOMOJHEHHbIE KOJJIGKTUBHBIM JIMICH3UPOBAaHHEM M  MPO3PavHOCTEHIO.
[Ipumensiss 3ty Momens k Kazaxcrany, cTaThsi OLIGHHMBAeT MAaIlIMHOYMTAEMBI MeEXaHM3M OTKa3a,
MPeIyCMOTPEHHBI TyHKTOM 5 crathl 23 3akoHa PecrmyOmmkm Kazaxcran «0OO0 HMCKyccTBEHHOM
WHTEJUIEKTE», U TpeAyiaraeT HHCTUTYLIMOHATIBHBI MEXaHU3M Ha OCHOBE CYIIECTBYIOIIEH MH(PacTpyKTyph
KOJUIEKTUBHOTO YIIPaBIICHHUSI.

KuawueBble ciaoBa: oOyuenue MU, aBTOpCKOE MpaBo, JH0OPOCOBECTHOE HCIOIb30BAHUE, PBIHOYHBIN
yiiepo,TUIeH3NPOBAHNE
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BuktuMOeiiMUHT KaK (pAKTOpP HAPYIIEHUS NMPAB MOTEPNEBIINX: IPABOBbIE U

cConMaJIbHbIC aCIIEKThI
Amannbik I'ynumos?!, Apyxan Tepexan®”
'Kapakanmakckuii TocynapcTBeHHbII yHEBepenTeT nMeHn bepnaxa, Hykyc, Y36ekucran
2 AkajieMus MPaBOOXPAHUTENBHBIX OPraHoB Hpu I enepanbHoil Ipokyparype, Acrana, Kasaxcran
“email: torekhanaruzhan173@gmail.com

AHHOTALUA

Crarbs NOCBSIIEHA BUKTUMOJEHMUHIY — BO3JIOKCHHIO OTBETCTBEHHOCTH 3a NPECTYIJICHHE Ha
MOCTPA/ABIIETO — B COIMAIBHBIX CETAX U €ro BIMSHUIO Ha peau3alliio MpaB MOTEPIIEBUINX B YTOJIOBHOM
mporecce. AKTyalbHOCTb OOYCIOBJICHa POCTOM BIMAHUS LUQPPOBBIX IUIaTGOPM HAa BOCHPHUITHE
PE30HAHCHBIX YTOJIOBHBIX JIEJI U OTCYTCTBUEM B Ka3aXCTaHCKOW JUTepaType CUCTEMHOTO IPaBOBOTO aHAIM3a
9TOro siBieHus. PaboTa BBINONHEHa Kak MAOKTPUHAIBHOE U CpPaBHHUTENBHO-TIPABOBOE MCCIIEJOBaHHE,
JOTIOJIHEHHOE MEXIUCUUIUIMHAPHBIM AaHAJIW30M HAayYyHOH JHTepaTypbl. PaccMOTpeHBI ICHXONOTHYecKUue
MEXaHU3Mbl BHKTUMOJEWMHUHTa (THUIOTE3a CIpaBeIMBOrO Mupa, MH(B 00 W3HACHIOBaHHH, SPPEKT
OHJIAITH-PACTOPMaXMBAHWsSI) M €r0 CBA3b C BTOPUYHON BHKTHMH3aNHeHd. BUKTUMOIEHMUHT pa3rpaHuyeH C
OLICHOYHBIMH CYXKICHUSIMH, PACIpPOCTPAaHEHHWEM MOPOYAIIMX CBEICHHH, OCKOpOJIEHHMEM MU KIIEBETOM;
npoananm3upoBanbl HOpMbl YK, KoAIl, 'K u VYIIK Pecnyomukn Kazaxcran. Kazaxcranckoe
perynupoBanue conoctasieHo ¢ Jupextusoit 2012/29/EC, Permamentom EC o mmdpoBeix ycmyrax,
npakThkoi EBponeiickoro cy/ia 1o npaBaM 4ejioBeKa, a TakkKe ¢ OMbITOM PecnyOiinku Y30eKUCTaH U APYTrUX
rocynapcte  CHI'. VYcraHoBneHo, 4ro JeicTBYyIOLIME HOPMBI OXBaTBIBAIOT JHUIIbL T€ (OPMBI
BUKTUMOJIEMHUHra, KOTOpblE OTBEYAIOT INpPU3HAKaM OCKOPOJEHHWS, KIJIEBETbl WM  HapyLIeHUs
HENPUKOCHOBEHHOCTH YacCTHOM KHU3HH, U TPEOYIOT YCTAHOBJICHUSI KOHKPETHOTO aBTOPA BBHICKA3BIBAHUSI, YTO
3aTpyIHSET 3allUTy OT MacCOBOTO aHOHMMHOroO o60BHHEHHA. CopMynIHpOBaHBI NPEAIOKEHUS I10
coBepmiencTBoBanuto YIIK PK, 3akoHonarenbctBa 00 oOHNalH-IuIaTGOpMax M TMPAKTHKH OPraHoB
MIPOKYPATYypPHI.
KuroueBble ci10Ba: BUKTUMOJICHMHUHT, MMpaBa MOTEPIEBIINX; BTOPUYHAS BHKTHMH3AIMs; COLMATIbHbIC
CeTH; YrOJIOBHBIH Mporece

BBenenue

PazButhe commanbHbIX TIaTGOpM U IUGPOBBIX Meaua KapAUHAIBHO HM3MEHHIO TO, Kak
o0mecTBO y3HaéT O TMPECTYIUIGHHSX M pearupyer Ha HHX. Ecnm panee wunHdopmamus o
MpaBOHAPYUIEHUU JOXOAMWJIA JI0 OTPAaHMYEHHOTO Kpyra JIMIl — CEMbH, COCEIEeH, MECTHOTO
co00111eCTBa, — TO CEroJHS MPAKTUYECKU JII000I pe30HAHCHBIN ciyyall CTAaHOBUTCS MPEIMETOM
OTKPBITOTO OOCYXKJIEHUsSI THICSIY, a WHOTJAa W MUUIMOHOB TMOJb30oBareneld. B aToit myOmudHOM
JUCKYCCUW HapsTy ¢ COYYBCTBHEM K IMOCTPAJaBIIEeMy BCE Hallle 3BYYHT W OOpaTHas peakius —
BUKTUMOJEHMUHT (0T aHria. victim blaming — «oOBHHEHHE MXKEPTBBI»), TO €CTh IEPEHOC
OTBETCTBEHHOCTH 3a COBEPIIEHHOE MPECTYIJIEHWE HAa CAMOro MOCTPAJaBUIEro: Ha €ro MOBEACHUE,
BHEIIHUHN B, 00pa3 ’KU3HU, PELICHUS, IPHHATHIE 0 MM BO BpeMs IPaBOHAPYIICHUSI.

AKTyallbHOCTh HACTOSILIIETO HCCIEIOBaHUs OOYyCIOBIIEHa HECKOJIbKUMH (hakTopamu. Bo-
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MEePBbIX, BUKTHUMOJICUMHUHT TepecTal ObITh MaprHHAIBHBIM SIBJIGHHEM OBITOBOTO OOIICHHS U
npuoOpEN CHCTEMHBIM, MacCOBBI XapakTep HMEHHO Onarojgaps apXHTEKType COLMAIbHBIX
w1aThopM: aIrOPUTMBI, HOOUIPSIOIIUE SMOIMOHAIBHO 3apsDKEHHBI KOHTEHT, KOMMEHTapuu 0e3
MOJIEpallil ¥ aHOHUMHOCTb MOJb30BATE]C CO3MAIOT Cpeny, B KOTOPOH OOBHHEHHE >KEPTBBI
pacripocTpaHsieTcs ObICTpee M OXBATHIBACT OoJiee MIMPOKYIO ayAUTOPHUIO, YeM caMa HH(OpMAIHs O
npectymienuu (Brady et al., 2017; Stubbs-Richardson et al., 2018). Bo-BTOpbIX, BUKTUMOJIEHMUHT
He siBJsieTcst 0e3001aHOM popMOii 0011IECTBEHHOM TUCKYCCHH: COTJIACHO UCCIIEI0BAHUSM B 00JIaCTH
BUKTHMOJIOTHH, ITyOJIMYHOE OOBUHEHHE TIOCTPAIaBUIETO YCUINBAET BTOPUYHYIO BUKTUMU3AIMIO —
MPUYMHEHUE €My JOMOJHUTEIBHOrO MCUXOJOTHYECKOrO Bpea YKe MOCiIe CaMOro MpecTyIUIeHus,
Ha ATOT Pa3 CO CTOPOHBI OOIIECTBA, MPABOOXPaHUTENbHON cucTeMbl Wi Meauna (Campbell & Raja,
1999; Orth, 2002; Campbell, 2008). B-tperbux, ans npaBoBoii cuctembl Pecriybnmku Kazaxcran
BOIPOC HMMEET MPAKTHUECKOE 3HAYCHHE: MOTEPIEBIIMI 00J1aJaeT MpOLeCcCyalbHBIMH IpPaBaMH,
rapaHTUPOBAaHHBIMHU YTOJOBHO-IIpoLeccyanbHbIM KoaekcoM PK, ogHako mpaBoBble MeXaHU3MBI
3amuThl yect 1 1octouHcTBa (cT. 131 YK PK «Ockop6nenue», ct. 73-3 KoAll PK «Kneseray) no
CBOCH KOHCTPYKIIMM OXBAaThIBAIOT JIMIIb OTAeNbHbIE (OPMBI BUKTUMOJICWMUHIa B OHJIANH-
MIPOCTPAHCTBE, a MPAKTUKA UX MPUMEHEHUS K BBICKa3bIBaHHUSAM O MOCTPAJaBIIUX B Ka3aXCTaHCKOM
TuTepaType He u3ydeHa. TeM cambIM COXPaHSETCA 3HAYUTENbHBIM Pa3pbiB MEKIY ACKIapUPyEeMOit
3aIUTON IMpaB MOCTPAJABIINX U €€ MPAKTUICCKOW peain3anueii — 0coOCHHO Ha ()OHE TOTO, UTO
Koncturynuss Pecyonukm Kaszaxcran, npussaras Ha pedepenayme 15 mapra 2026 roma u
BerynuBiias B cuiny 1 wurons 2026 rojma, ycwiwia TapaHTUM JIOCTOMHCTBA JIMYHOCTH,
HENPUKOCHOBEHHOCTH YaCTHOM JKU3HHU U 3aIUTHI [IEPCOHATILHBIX JIaHHBIX.

Hccneoosamenvckuii 6onpoc. B Kkakoli Mepe HOPMBI JEHCTBYIOIIETO 3aKOHOAATEIHCTBA
PecniyOnukn  Ka3zaxctaH 1o  cBoeii  KOHCTPYKIIMM  OXBAaThIBAIOT  pazluYHble  (OPMBI
BUKTHUMOJIEIMHIHTA B COIIMATBHBIX CETSAX M KaKWe MPaBOBBIE MEPhI, B TOM YHCIE C y4ETOM OMbITa
rocynapcte CHI' u MexAayHapOIHBIX CTaHIAPTOB, CIOCOOHBI CHHU3UTH CBS3aHHBIH C HUM PHUCK
BTOPUYHOM BUKTHMH3AIUH MTOCTPATABIIHNX ?

Llenv cmambu — TPOBECTH TMPABOBOM M COLMAIBHBIA aHaIW3 BUKTUMOJEHMUHTA B
COLIMAJIbHBIX CETAX Kak (pakTopa BTOPUYHON BUKTUMH3ALMU MOCTPAJABUINX, ONPEAEIUTh, KAKUMU
MIpaBOBBIMU MHCTpYMEHTaMHu pacrionaraer Pecrybonuka Kasaxcran nns 3aliMThl MX HpaB B 3TOM
KOHTEKCTE, COINOCTAaBUTh MX C MEXAYHapOAHBIMU CTaHIapTaMu U onblToM rocyaapcts CHI,
npexnae Bcero  PecnyOmuku — V30ekucrtaH, M cHopMyaMpoBaTh  MPEUIOKEHUS IO
COBEPILIEHCTBOBAHUIO 3aKOHO/IATEIBCTBA U MMPABONPUMEHUTENBHONU MPAKTUKHU.

OCHOBHOH apryMeHT pabOThI 3aKIII0OYAETCS B TOM, YTO BUKTUMOJICHMHUHT B COITMAIBHBIX CETAX
MpeJCTaBIseT cO00M HEe TOIBKO 3TUUECKYIO, HO M IOPUIMYECKH 3HAUNMYIO MTPO0JIeMy: OH CIIOCOOEH
MIPUYMHATH TOCTPa/laBIIEMy CaMOCTOSITENIbHBIN Bpe/, B OTJAENbHBIX CBOMX (hOpMax COIMpUKacaercs
C COCTaBaMH, 3alllMIIAIOIIMMU YeCThb U JIOCTOMHCTBO JMYHOCTH, M JIOJDKEH paccMaTpUBaThCS
MPaBONIPUMEHUTENIbHBIMM ~OpraHaMM ¥ HHCTUTyTaMu (IIPOKYpaTypod, CyaoM, CiIyx0amu
MOAJEPKKH TOCTPAAaBIINX) Kak (akTop, TpeOYIOUUi MpOaKTUBHOTO pearupoBaHMs, a HE Kak
«ECTECTBEHHAs» PeaKlns OOIECTBEHHOCTH.

Jlanee B cCTaTbe MOCJIENOBATEIIBHO PACCMATPUBAIOTCA: IICUXOJOTMYECKHE MEXaHU3MBI
BUKTHMONeiMuHTa (TUNOTe3a crpaBenuBoro mupa M. Jlepuepa, Mudsl 06 U3HACHIOBAHUH), €TI0
NposiBJIeHUsT B LU(POBON cpeie, MHCTUTYHHOHAJIbHBIE (OPMBI U MCCIEIOBATENLCKUN MpoOesn
MPUMEHHUTEIPHO K Ka3aXCTAHCKOMY KOHTEKCTY (paszen «AHanu3 Hay4dHbIX [OJXOAOB U
HCCIIEIOBATeNIbCKUM MTPOOEeN»); METOJO0JIOTHS MCCIIEOBAHUS, OCHOBAaHHAs Ha JOKTPUHAIBHOM HU
CpPaBHHUTEIBHO-TIPABOBOM aHanu3e (pazzmen «Merojonoruyeckass OCHOBA HCCIEIOBAaHUS»);

pasrpaHiyeHre BUKTUMOJIIEUMUHTa M CMEXKHBIX IPABOBBIX KAaTErOpHUil, pe3ylbTaTbl aHalu3a
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3akoHojarenbeTBa PK 1 ero conocrapiieHre ¢ MeXIyHapOAHBIMU CTaHaapTaMmu, npaktukoi ECIIY,
a Takke ¢ onbiToM PecnyOonmuku Y36ekucran u npyrux rocyaapcts CHI' (pasmen «Pe3ymbraThbl
MPOBEAEHHOTO  aHAIM3a»); OOCYXKIEHHWE W  TPEIIOKCHHS TI0  COBEPIICHCTBOBAHUIO
3aKOHOJATENbCTBA U TPABONPUMEHUTEIBHOU TpakTuku (pazmen «OOcyxkIeHue pe3ysbTaToB U
MPAKTUYECKUE TPEAJIOKECHHUSN»); UTOTOBBIC BHIBOABI M HAIPaBJICHUS JaJbHEUIIUX HCCIICIOBAHUM
(paznen «3aKIrOYCHHEY).

Anajau3 HAYYHbBIX IIOAX010B ! HCCJIe0BATEIbCKUM npoﬁeﬂ

Ilcuxonozuueckue mexanuzmovl 006UHEHUS ROMeEPNeEGULEZO

Cam TtepmuH «oOBuHeHHE kepTBb» (blaming the victim) BBEm B HayuHblii 000poOT
aMEpuKaHCKuM rcuxosior Y. PaillaH, KOTOpeIM B OJHOMMEHHOW KHHI€ KPHUTHKOBAI
pacnpoCTpaHEHHYIO NPAKTUKY OOBICHATH COLMAJIBHBIE MPOOJEMBbl HEIOCTaTKAMM CaMHX
MOCTPAAaBIINX, a He CTPpyKTypHbiMH mnpuuuHamu (Ryan, 1971). @ynnameHtanbHOe
TICUXOJIOTHYECKOe OOBSICHEHHE 3TOro (peHOMEeHa aMEepPUKAHCKHM COIMAlbHBIN Mcuxoior MenBuH
Jlepuep B Teopuu Bepsl B crpaBemiuBbiii Mup (just-world hypothesis). Cornacno Lerner (1980),
JIOU TICUXOJIOTMYECKH HYKJAIOTCS B Bepe B TO, YTO MHUP YCTPOEH CIPABEAJIMBO M Ka)blil
mojiyyaeT TO, 4TO 3aciayxuBaer. Korma »3Ta Bepa cCTalkuBaeTcsi CO CBUAETEIbCTBOM
HE3aCIyXEHHOTO CTpa/JiaHus HEBUHOBHOI'O YE€JOBEKa, HAONIOAATENb HUCHBITHIBAET KOTHUTHUBHBIN
JIMICCOHAHC, KOTOPBIN pa3pemiaeTcst OHIUM U3 JIBYX CIIOCOO0B — JINOO peabHOM MOMOIIBIO KEPTBE,
m00 TEepeoIeHKONH CHTyalluu TaK, YTOOBI JKEepTBa OKa3aJllaCh YAaCTHMYHO OTBETCTBEHHOH 3a
npousomienmee. MIMeHHO BTOpoOii, Oojiee MPOCTOM MyTh Yalle peanu3yeTcsi B aHOHUMHON H
SMOLMOHAIBHO JUCTAHIIMPOBAHHOW Cpejie COILMATIbHBIX CEeTeH, I7le Y KOMMEHTUPYIOIEro HET HU
BO3MOKHOCTH, HU MOTHBALIUU OKa3aTh PEATbHYIO IOMOIIb.

OKCIIEpUMEHTATIBHYI0 OCHOBY 3TOH TEOpHM 3alIOKWIO HcciefnoBaHue Lerner m Simmons
(1966): yuacTHUKM, HaOIIOAABIINE 32 YEJIIOBEKOM, KOTOPBIN SKOOBI MOTyyan OOJIE3HEHHbIE yJapbl
TOKOM, ¥ HE MMEBIIINE BO3MOKHOCTH MPEKPATHTH €T0 CTPAJaHHS, OIICHUBAIN «KEPTBY» HUXKE, YeM
Te, kTo Mor el momoub. O630p Hafer u Begue (2005), 0600muBIINI HECKOIBKO JECATUICTHI
AKCIIEPUMEHTAJIBHBIX PA0OT, MOATBEPAMII, YTO CKJIOHHOCTb OOECIIEHMBAThb HEBHUHHYIO XEPTBY
YCUJIMBAETCSl UMEHHO TOIJIa, KOrja HabojaTelb He MOXKET BOCCTAHOBUTH CIPABEAJIUBOCTh UHBIM
cioco6oM. bonee no3aHue paboThl YTOYHHUIIN, OT YETO 3aBUCUT MHTEHCUBHOCTh 0OBMHEHUs. Niemi
u Young (2016) nokasaiu, 4TO NPHUBEP)KEHHOCTh TAaK Ha3bIBAEMBIM «CBS3YIOIUM)» IIEHHOCTSIM
(JIOSTTPHOCTh, TOCHYIIAHUE, «YUCTOTa») TPEACKA3bIBA€T CKIOHHOCTh BHJIETh B JKEPTBE
OTBETCTBEHHOTO 32 MPOU3OIIEIIEe, a CMEIIEHUE A3BIKOBOIO (POKYyca € KEPTBbI Ha MPECTYIHUKA B
OTMMCAaHUU COOBITUSI CHWXaeT ypoBeHb oOBuHeHusa. Harber, Podolski u Williams (2015)
YCTAaHOBUJIM, YTO HAOJIOJATeNId, HaXOMASIIUECS B COCTOSHUM HMOILMOHAIBHOIO HamlpsKeHUs,
OOBHHSIOT )KEPTBY CUJIbHEE, @ BO3SMOKHOCTH BBITOBOPUTHCS (3MOIIMOHATIBHOE PACKPBITUE) CHHKAET
3Ty peakiuto. s mpaBompuUMEHUTENs MOCIEAHHE [Ba BbIBOJA MMEIOT MPSMOE MPaKTUYECKOe
3Ha4YeHue: (HOpMyTUPOBKU OQUIMATIBHBIX COOOIIEHUH BIMAIOT HAa TO, HACKOJIBKO OOIIECTBO
CKJIOHHO OOBUHSTH MTOCTPAABILETO.

[locnenyromue  SMOMPUYECKUE  HCCIEAOBAHUS  JETATM3UPOBAIM  OTOT  MEXaHU3M
MPUMEHUTEIBHO K MPECTYIUIEHUSM MPOTHB JUYHOCTH, MPEXJIE BCEro K CEKCyalbHOMY HACHIIHUIO.
[Tonsitue «mudpoB o0 M3HACHUIOBaHMU» (rape myths) — MIMPOKO pacnpOCTPaHEHHBIX JIOKHBIX
yOeXKIeHH, ONpaBAbIBAIOIIMX HACUJIME W TEpeKiIa/bIBaloNINX BHUHY Ha KepTBY, — BBena Burt
(1980); Lonsway u Fitzgerald (1994) cuctemaTtu3upoBaiii €ro cojuepkaHue U METOIbI U3MEPCHHUSI.
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Meraananus Suarez u Gadalla (2010), oxBaTuBmuii 37 McCieI0OBaHUM, TOKa3al yCTOMUNUBYIO CBS3h
MEXIYy TPUHITHEM TaKuX MH(OB, BpPaXACOHBIMH YCTAHOBKAMU B OTHOIICHWUW KCHINUH U
ompasnanueM Hacwig. O030p Grubb m Turner (2012) BBIABHI, YTO XapaKTEPUCTUKU CaMOU
KepTBbl (yOTpeOJIeHUE ANKOTOJsl, CTWIb OACKAbI, MOBEACHUE A0 HaNaJIeHHs) CUCTEeMaTHYECKU
UCTIOJNB3YIOTCS HAOMIONATeNs MU KaK OCHOBaHHWE Ui IPUIIMCBIBAHUS € OTBETCTBEHHOCTH,
HECMOTpsI Ha OTCYTCTBHE NMPUYMHHO-CJIICICTBEHHON CBSI3M MEXIYy STUMH XapaKTEPUCTHKAMH H
BHHOBHOCTBIO mpectynmHuka. Van der Bruggen u Grubb (2014) npennoxuid TaKCOHOMHIO
(JIATEHTHBIX» M «SIBHBIX» MHU(OB, IO3BOJIIONIYI0 pPAa3JIM4aTh OTKPHITOE OOBHHEHHE («cama
BUHOBATa») M CKPBIThIC ()OPMBI COMHEHHS B JOCTOBEPHOCTH CJIOB ITOCTPA/IaBIICH.

Hugposas cpeda kak ycunumenv 6uKmumonaeiuMunza

OcoOeHHOCTH OHJIAHH-KOMMYHUKAIIMH OOBSCHSIOT, MOYEMY COLIMAIbHBIE CETH HE IMPOCTO
BOCTIPOM3BOJAT, a YCHJIMBAIOT OOBHHEHHE >kepTBhL. Suler (2004) omucan s¢ddexr onmaitn-
pactopmakuBaHus (online disinhibition effect): aHOHMMHOCTH, HEBHIUMOCTH COOCCETHHKA U
OTCYTCTBHE HEMEJUICHHOW OOpaTHOM CBSI3M CHW)KAIOT BHYTPECHHHE OTPAaHHYUTEIH W TOBBIIIAIOT
BEPOSITHOCTh TPYyOBIX M KATErOPUYHBIX BbICKa3piBaHui. Brady wu coaBtoper (2017),
MIpOaHAIM3UPOBaB 0oJice MOJYMWIIMOHA COoOOmeHH B Twitter Ha OCTPO TUCKYCCHOHHBIC TEMBI,
YCTaHOBHJIM, YTO KaXKJ0€ JAONOJHHUTEIBHOE MOPAIBbHO-OMOIMOHAIBHOE CJIOBO B COOOIIECHUH
YBEIMYMBAJIO BEPOATHOCTh €ro pacrnpocTpaneHuss mnpumepHo Ha 20%. Tem cambim
QITOPUTMUYECKAsi JIOTUKAa TUIATGOPM, OPHEHTHUPOBAaHHAs Ha BOBICYEHHOCTh, OOBEKTHBHO
OJarompUsATCTBYET YMOIMOHAIBHO 3apsSKEHHBIM OOBUHUTEIHLHBIM KOMMEHTAPHSIM.

[IpsiMoe MOATBEpKIACHUE JTOMY IIOJYYCHO B HCCICAOBAHMSX, ITOCBSAIIEHHBIX HMEHHO
BUKTUMONeiiMuHTy. Stubbs-Richardson, Rader u Cosby (2018), npoBensi kauecTBEHHBIH KOHTEHT-
aHaJM3 TBUTOB O TPEX PE30HAHCHBIX JelaX O CeKCyaJlbHOM HacWwiInu (BKIOYas Jjena B
Crprob6enBuiuie U1 TOppUHITOHE), BBISBUIN, YTO MOJb30BAaTEIM, MyOJMKOBABIINE OOBUHSIOIINE
KEPTBY COOOIIEHHSI, Yallle NOIyJdaay PeTBUTH U UMETH OO0JIblIe MOANMCYUKOB, YEM MOJIb30BaTENH,
BbIpaXkaBlIMe MoAepKKy noctpagasmum. Citron (2014), ananusupys oHJIalH-TpaBIlto, MOKa3aja,
910 €€ JKepTBaMH HENPOIOPIIMOHAIBHO YacTO CTAHOBSTCS JKCHIUHBI, a IMOCIEACTBUS — YXOI U3
MyOJIMYHOTO TPOCTPAHCTBA, IICHXOJOTHUECKUH Bpel, NpodecCHOHANbHBIE MOTEPH — BIIOJTHE
COITOCTAaBUMBI C TIOCJIEACTBUAMHU O(IaiiH-TIpeciIe0OBaHus, 4TO TpeOyeT MpPaBOBOTO, a HE TOJBKO
THYECKOT'O OTBETA.

Bmopuunas eukmumuzayus Kaxk pezynvmam 008UHeHUA ROMEPNEGULEZO

Ocoboe 3HaueHue I IOPUIUUYECKOro aHaIM3a UMEET CBsI3b BUKTHUMOJIEHMHUHIA ¢ BTOPUYHON
BUKTUMH3AIMEH — TPUYMHEHHEM TOTEepIeBIIEMY JOMOJIHUTENIBHOTO Bpelda HE CaMHUM
MIPECTYIUICHNEM, a TIOCIIEAYIONIeH peakiuell OKPYKeHHsI, BKITIOYasi TIPaBOOXPAaHUTEIbHBIE OPTaHEbI,
Menua u obmectBo B 1enoM. Campbell u Raja (1999) Ha marepuane ompoca CHEIHUATUCTOB,
OKa3bIBAIONINX MMOMOIIb IMOCTPAJABIINM OT CEKCyaJbHOTO HACHIIWS, TIOKA3alli, YTO OOBUHSIOMINI
WIA HEIOBEPYHMBBIN OTKIMK WHCTHTYIHH CIIOCOOCH MPHYMHHUTH TPABMATH3AIHIO, COMOCTABUMYIO
M0 MHTEHCHUBHOCTH C caMUM TpecTymieHueM. B o0063opHoii pabore Campbell (2008) 06001ieHbI
JaHHBIE O TOM, YTO HETaTUBHBIM ONBIT B3aWMOJICHCTBUS C MPABOBOW M MEIMIIMHCKOM cHCTEMaMu
CBSI3aH C YCHUJICHHEM IIOCTTPABMAaTHYECKOM CHMIITOMAaTHKH, a CaMM IIOCTPAJaBIIME HEPEIKO
OIMCBIBAIOT €r0 KaK «BTOpoe M3HacuioBaHue». Maier (2008) Ha OCHOBE MHTEPBBIO C aJBOKATaMH-
KOHCYJIbTAaHTAMH TIOCTPAJIaBIIMX 3a(UKCHpOBaNa THUIUYHBIE (OPMBI TaKOW pPEBUKTUMH3AIHM:
BOTIPOCHI O MOBEIECHUH M OCKIE, COMHEHHE B JJOCTOBEPHOCTH IMOKAa3aHMIA, OTKAa3 B PETUCTPAINU
3asIBIICHHUSL.

He Menee BakHBI NaHHBIE O BIMSHUU HE(DOPMAIBHOM, «OBITOBOI» pEAKIUU OKPYKEHHS.
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Ullman (1996) ycranoBuia, 4To HeTaTUBHBIE COLIMAJIbHBIC PEAKIIUU HAa PAaCKPBITHE (DaKTa HACHIIHS
(oOBUHEHUWE, HEBEpHE, TOMBITKA KOHTPOJS) CBSI3aHBI ¢ Ooyiee TSKEIBIMU TOCIEACTBUSIMH IS
MICUXOJIOTHYECKON aJanTaluy TMOCTPAJaBIIMX W C ycuieHueM camooOBuHeHms. Ahrens (2006)
MoKasaja, 4TO HETaTUBHAs pEaKIHs IEPBBIX COOCCETHUKOB HEPEIKO MPUBOAUT K TOMY, YTO
IIOCTPAAABILINE MOJHOCTHIO MPEKPAIIAOT PACCKA3bIBAaTh O CIYYUBIIEMCS, & 3HAUUT, HE 00paIaTcs
u B nojuiio. Orth (2002), uccienyst nepexuBaHUs MOTEPIEBIINX B XOJE YrOJOBHOTO MPOIEcca,
MOATBEPAUII, YTO CYOBEKTUBHOE BOCIPUSATHE HECIIPABEATUBOIO UM OOBHHSIIOIIETO OTHOIICHUS CO
CTOPOHBI YYaCTHUKOB IpoIlecca KOPPEIUpyeT € YXYIIICHHEM IICHXOJIOTUYECKOTO COCTOSHUS
He3aBUCHUMO OT ucxoja aena. Herman (2005), 0600muB MHTEPBBIO ¢ MOCTPAAABIIMMHE, MPHUIILIA K
BBIBOJY, UTO JUIsl HUX KIIIOUEBOE 3HAYEHHUE MMEIOT HE CTOJBKO CYPOBOCTh HAKa3aHUs, CKOJIBKO
my0IMYHOE MPU3HAHKE MPUIMHEHHOTO Bpela U OTKa3 o0ImecTBa oT 0OBHHEHHUS kepTBHL. [lepeHoc
3TUX BBIBOJIOB B KOHTEKCT COI[MAIBHBIX CETEU JIOTMUEH: MyOIUYHbBINA, TUPAKUPYEMBII U MMOCTOSHHO
JOCTYITHBIN XapakTep OOBHMHSIONIMX KOMMEHTapHUEB [I€JaeT BTOPUYHYI0 BUKTHUMH3ALUIO HE
€IMHUYHBIM DIH30/I0M, a PACTSHYTBIM BO BpPEMEHH IPOILIECCOM, OT KOTOPOrO MOCTPaJaBIIUi
MPAKTUYECKH HE MOKET 3alIUTUTHCSA CAMOCTOSITENBHO.

Bukmumoneiimune ¢ pycckoazpluHou HAYYHOU JTumepamype

B noctcoBerckoil nuteparype, OJU3KONH K Ka3aXCTaHCKOMY KOHTEKCTY IO SI3bIKY U IIPaBOBOM
TpajuliuY, BUKTUMOJIEHMHUHT W3Y4€H 3HAUMUTEIbHO MEHBIIE, YUEM B aHMIOA3BIYHOM. TpaguiiioHHO
OTE€UYECTBEHHAs] BUKTUMOJIOTHUSI KOHIIEHTPUPOBajiach Ha BUKTUMHOM ITOBEACHUU CAMOM KEPTBbBI KaK
omHOM M3 (aKTOpoB MexaHm3Mma mpectyruieHus: (Xpucrenko, 2004), 4To npuU HEKOPPEKTHOU
MHTEPIIPETALMA PUCKYET CMELIAThCS B CTOPOHY BO3JIOKEHHS Ha MOCTPAAABILIErO0 OTBETCTBEHHOCTH
3a mpousomenmee. Jlopuuenko u Komecuuk (2018) paccmarpuBaioT BUKTHUMOJEHMHHT Kak
COLIMOKYJIBTYPHOE SIBIIEHHE COBPEMEHHOr0 poccuiickoro oomectBa, a MaiinukoBa (2019) — kak
npobeMy, HEMOCPEICTBEHHO 3aTParuBalollyl0 IOJIOKEHUE >KepTB mpecTyruieHuni. CouuanbHo-
MICUXOJIOTUYECKNE OCHOBAaHMS OOBUHEHHMSI )KEPTBBI, CBA3aHHBIE C MEXIPYNIOBBIMU YCTAHOBKAMH U
aTpuOynuell OTBETCTBEHHOCTH, AHAIM3HMPYIOTCS B paboTax MO ICHUXOJOTHH MEXIPYHIOBBIX
otHomeHuid (I'ynmeBuu, 2017). CouumanbHO-IpaBOBOM acmeKkT MpoOJIeMbl pPACKpbIBAaeTCs B
uccnenoBanusx gomamHero Hacwius (EpmoBa &  AiiBazoBa, 2013) um B auckyccuum o
NeKpuMHHanu3auun 1moboeB B Poccuiickoii ®enepanuu, rae aBTOPbl CBSA3BIBAIOT CMSTYEHHE
YTOJIOBHO-ITPABOBOM PEAKIMU C YCTOWYUBBIMM NaTpUApXalbHBIMU TPAIULUSMU U TEPHIUMOCTBIO
obmectBa K Hacuiauio B ceMbe (BopommnoBa & Myssikankuna, 2019). Ot paboTsl
CBUICTEIBCTBYIOT O TOM, 4YTO JJsi IIOCTCOBETCKOIO IIPOCTPAHCTBA XapaKTEpPHBI CXOJHBIE
KYJIbTYPHBIE YCTAaHOBKHM, OJHAaKO B HUX, KaK M B Ka3aXCTaHCKOW JIUTEpaType, MPaKTUYECKH HE
paccMaTpuBaeTcsl OHJIaH-U3MEpPEHNE BUKTUMOJIIEHMUHTA U €r0 COOTHOIIEHHE C MPOIIeCCyabHBIMU
IpaBaMH MOTEPIIEBIIETO.

Cneyuguka Kazaxcmanckozo npagoeo2o KOHmeKkcma

B  Pecnybnmke  KazaxcraH — cHenMamu3UpOBaHHBIE  AMIUPHUUYECKHE  HMCCIIETOBAHUS
BUKTHUMOJEHMHIHTa B COIMAIBHBIX CETAX OCTAIOTCS HEMHOTOYHMCIEHHBIMH, YTO camMo Mo cebe
yKa3blBaeT Ha TpoOel B OTEYECTBEHHON IOPUAMYECKON U COIMOJIOTHYECKON JHTeparype.
Nmeromumecss Matepuaibl Ka3aXCTAHCKUX MPABO3AIIUTHBIX OpraHu3aluid (B 4aCTHOCTH, PECYPCHOTO
nentpa drflkz) duxcupyror pacnpocTpaHEHHOCTH OOBHHSIONIMX PEAKIMH B KOMMEHTApHSIX K
PE30HAaHCHBIM JielaM O OBITOBOM M CEKCyaJlbHOM HACHJIMH, HO HOCIT TPEUMYIIIECTBEHHO
OnucaTeNbHBIA XapaKTep W HE COMPOBOXKIAIOTCS CHUCTEMHBIM MPABOBHIM aHAJIM30M TOTO, KaKHe

HHCTPYMCHThI HeﬁCTBYIOHICFO 3aKOHOAATCJIbCTBA IMPUMCHUMEBI K HO,HO6HI)IM CUTyalusIM.
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CamocTOATENBHOr0 PaccMOTpeHus: TpeOyeT TpaHc(opMaIys yroJoBHO-IIPABOBOM 3aIUTHI YECTH U
noctouHcTBa: kieBera (panee — cT. 130 YK PK) 6puta nexpumunanuzoBana 3akonom PK ot 27
utoHs 2020 roga u nepeBesieHa B pa3psi] aJIMUHUCTPATUBHBIX NMpaBoHapymeHuil (ct. 73-3 KoAll
PK), Torma kak ockop6iaenue (ct. 131 YK PK) coxpansier craTtyc yroioBHO HaKa3yeMOToO JIESHUS;
HOpMa JeicTByeT no coctosiHuio Ha 2026 roxa B pepakuuu 3akoHa PK ot 19 urons 2024 roga Ne 94-
VIII. Dta acuMMeTpusi — MPU TOM YTO BUKTHUMOJEHMUHT TIO CBOCH IOPUIUYCCKON MPUPOJIC Yallle
OmKe K OCKOpOJICHHIO WIM PACHPOCTPAHEHUIO MOPOYALIMX CBEJCHHMH, YeM K KJIacCHYEeCKOH
KJIeBeTe, — HE I[OJNy4yuJa OTPaKEHUS B Ka3axXCTAHCKOM aKaJeMHYEeCKOM JuTepaTrype
IIPUMEHUTEIBHO K 3aIIUTE TOCTPAJABIIMX OT BTOPUYHON BUKTUMHU3ALUHU B OHJIAHH-TIPOCTPAHCTBE.

[TokazaTenbHBIM TPUMEPOM COCYIIECTBOBAHUS BHKTHUMOJEWMHUHIa ¥ HMHCTUTYIHOHAJIBHOU
peaKkMy Ha HEro CIYKUT IIMPOKO OcBemiaBineecst aeno o0 youiictBe Canranat HykeHoOBOH, B
KOTOpPOM 0OBHHsIeMBbIM BhICTynHa €€ cynpyr Kyanasik bummm6aeB. Hapsity ¢ BogHO#H couyBCTBUS
HaOJII0AAI0Ch 3HAYUTEIFHOE YHCIO MYOJUYHBIX BBICKA3bIBAHWHA, CTABHBIIUX 0] COMHEHHE
NOBEJCHUE MOTepneBilell U (HaKTUYECKH MEpeKIaJbIBaBIINX Ha HEE€ 4acTb OTBETCTBEHHOCTH 32
npousomenmee (factcheck kz, 2024). OnHOBpeMEHHO UMEHHO TOT PE30HAHCHBIN CIy4ail yCKOpHII
npunsatue 15 anpens 2024 roga tak HazpiBaeMoro «3akoHa Canranar» — 3akona PK «O BHeceHun
M3MEHEHUH M JIONOJHEHUIl B HEKOTOpblE 3aKOHOJaTelbHble akThl PecnyOsimku Kazaxcran no
BOIPOCaM 00ECIIeUeHHs TPaB JKEHIINH M 0e30MacHOCTH JeTel», YCHIIMBIIETO OTBETCTBEHHOCTD 32
OBITOBOE HACWJIME M BCTYNHBILIEro B cuity B uioHe 2024 roga (informburo.kz, 2024). Orot nmpumep
JEMOHCTPHUPYET, YTO OOBHHEHHE JKEPTBHI B MyOJIMYHOM MPOCTPAHCTBE MOXKET COCYIIECTBOBATH C
OJIHOBPEMEHHO 3aKOHOJATENIbHOM peakliiell Ha epBONPUUMHY IPOOIEMBI.

Ansokar Cyntan CaxapueB o0pamiaeT BHUMaHHE Ha TO, 4YTO 3a caMu Io cebe
BUKTUMOJIEHMSIIME BBICKa3bIBAaHUS B KAa3aXCTAaHCKOM 3aKOHOAATENbCTBE HE MPELyCMOTPEHO
crienuanbHOM oTBeTcTBeHHOCTH: de lege lata Takue KOMMEHTapuu, Kak MpPaBUJIO, OCTAlOTCS BHE
cdepsl ASHCTBUS HOPM O 3aIUTE YECTH U JOCTOMHCTBA, MIOKA HE JOCTUral0T Opora OCKOpOIeHus
KOHKpeTHoro Jyinna. Ilpumepamu myOnUYHBIX BBICKAa3bIBAaHUM, KOTOpbIe HAOIIONATENN paclieHWIN
KaK BHUKTHUMOJEHMHHI, MOCIYKWUIM 3asBieHus nenyraroB AHaca bakkoxkaeBa u JKapkbiHOeka
Awmanras (factcheck.kz, 2024). Macmrad mpoGiemsr noaTBepkaaerca u cratuctukon MBJ[ PK,
coryiacHo KoTopoit ot 70 10 90 npo1eHTOB NOCTpaaBIINX OT OBITOBOrO HACHIIMS HE 00palllaloTcs ¢
3asBJICHHEM B IPaBOOXpaHHUTENbHbIE opraHbl (HaHHble 3a 2021 rox) — mnoxazarenb, KOTOPBIH
UCCIIeIOBAaTeIM M MPABO3AIIUTHUKU CBS3BIBAIOT B TOM YHCIE CO CTPaXxoM OOIIECTBEHHOTO
ocyxaenus (informburo.kz co ccbuikoit Ha Human Rights Watch, 2024). Otot BbIBOJ cornacyercs
C 3apyOeXHbIMU JAHHBIMH O TOM, YTO HEraTHUBHAs PEaKIMs OKPYKEHHUS CHUXKAET T'OTOBHOCTb
MoCTpaAaBIIKUX oOpamathes 3a 3amurtoit (Ahrens, 2006; Ullman, 1996).

Meoua u uncmumyyuonaipbHvle PoOpMbl GUKMUMOICHMUH2A: CPAGHUMEIbHBLIL ACHEKM

Kak cBuaerensCTBYIOT 3apyOekHble HCCIEIO0BAaHUS, BUKTUMOJEHMHHI HE OTpaHUYUBAETCS
CTUXUUHOW peakiueldl aHOHUMHBIX TMOJIb30BATENIE, a BOCIHPOU3ZBOAUTCA M  YCHUIIMBAECTCA
WHCTUTYIIMOHAILHO — 4Yepe3 CpeAcTBa MaccoBoi HWHGpOpManMu U paboTy caMOil CHUCTEMBI
yronoBHoro npaBocyaus. Thacker u Day (2017), aHanu3upysi ocBelleHHE PEe30HAHCHOTO Jena 00
m3HacunoBanuun B CterobenBmiie (CIIIA), ycraHoBWiIM, dYTO Meaua CHUCTEMATHUECKH
aKIEHTUPOBAJIM BHUMaHuWe Ha Ouorpaduu, ajaKOTOILHOM ONBSHEHHH U  «PEIyTalum»
MOTepIeBIIe, OJHOBPEMEHHO BbIpaXkasi COUYBCTBUE OOBHMHSEMBIM, YTO 3aKpeIUIieT AUXOTOMUIO
«Xopomen» M <«IuIoXoW» KepTBbl. [IOCKONBKY Il 3HAUYUTENIBHOM YacTH ayJIUTOPUU Meaua
OCTalOTCd OCHOBHBIM HCTOYHHKOM TPEICTABICHUNH O TMPECTYNHOCTHU, MOA0OHBIE (HpeMbl

(bopMHUPYIOT BOCIPUATHE BUKTUMOJIEMMHUHTA KaK COLIMATIBHO MPUEMIIEMOM peakinu.
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bonee Toro, BUKTUMOJEHMHHI MPOSBISETCS U BHYTPH CHUCTEMbI YTOJIOBHOTO MPaBOCYIUS:
MOJIUIUSL, TPOKYPOPBI, CYAbM M TPUCSHKHBIE — KaK YYaCTHUKH TOrO ke oOmecrBa —
JEMOHCTPHUPYIOT CKENTUIIM3M B OTHOIICHHH TMOCTPAJABIIUX OT CEKCYalbHOTO HACHIIWS, 33/1al0T
BOIPOCHI 00 UX TMPOILIOM CEKCYaIIbHOM MOBEICHUU U QJIKOTOJLHOM OMbSHEHUH, YTO (DaKTHUECKH
MIEPEHOCUT OpeMs T0Ka3bIBaHUs JOOPOCOBECTHOCTH Ha caMy kepTBy (Allison & Wrightsman, 1993,
kak nut. B Thacker & Day, 2017; Maier, 2008). Takas peakiusi COXpaHseTCs, HECMOTpPS Ha JaHHBIC
0 TOM, YTO JOJS 3aBEJOMO JIOKHBIX 3asBJIEHUN 00 M3HACUIIOBAHMM COCTABIISET JUIIb OT 2 a0 10
nporeHToB (Lisak et al., 2010), To ecTh HpPEANoOIOKEHHE O MACCOBOM HEIOOPOCOBECTHOCTH
MOCTPAAABIINX SMIUPUYECKU HE MOATBepkAaeTcs. CaMOCTOSTENIbHOTO pPaccMOTpeHHsl Tpelyer
MPAKTUKA HAa3HAYCHUsS IOTEPIICBIIUM ICUXOJOTHYECKUX OSKCIIEPTHU3 HE CTOJBKO IS OIEHKU
MPUYMHEHHOTO BpPEIa, CKOJIBKO IS MPOBEPKH TOCTOBEPHOCTH WX IMOKA3aHHMA, YTO YCHIUBACT Yy
MOCTPAAABIIUX OIIYIICHUE «TIOBTOPHOTO HACHIIHS y)KE€ CO CTOPOHBI CUCTEMBI ipaBocynus (Mazza,
2012, xak nut. B Thacker & Day, 2017).

[TpumenutensHo k Kazaxcrany U3 3THX JaHHBIX CIEIYIOT Ba BbIBOA. C OAHON CTOPOHBI, OHU
CBUACTENBCTBYIOT O TOM, YTO WHCTUTYLUOHAIbHBI BUKTUMOJIEUMUHT — sIBIICHHE HE
crenu(puIecky Ka3axCTaHCKOE, a CTPYKTYpHOE, CBOMCTBEHHOE CUCTEMaM YrOJIOBHOTO MPABOCYIHS
B 1[EJIOM, YTO YCHJIMBAET apTyMEHT B I0JIb3Y IEJIC€HANPABICHHON OTOTOBKYU MPaBONPUMEHUTENECH,
a HE TOYEYHOTO PearupoBaHUs Ha OTAeIbHBIC ciiydan. C Apyroil CTOPOHBI, OHU OOHAPYKHBAIOT
Hepa3paboTaHHOE B OTEYECTBEHHOW JUTEpaType HAIMPaBICHHE — AMIIMPHYECKOE M3yYCHHE TOTO,
BOCIPOU3BOUTCS JIM aHAJIOTHYHAS TUHAMUKA (BOTIPOCHI MMOTEPIIEBITUM 00 UX MOBEJICHUU, OJICHKIC,
COCTOSIHUM OIbSIHCHHUSI) B KAa3aXCTAaHCKOW CJICICTBEHHOW W CyHeOHOW IpakTUKE IO JielaM O
MPECTYIUICHUAX MPOTHUB MOJIOBON HEMPUKOCHOBEHHOCTH.

Mooepayusa yugpoeozo konmenma u npoyedypHsvle 02PAHUYEHUA

IToMrMO MaTepuanbHO-IPABOBOTO PETyJIUPOBAHUS, OTAEIBHOTO aHaliM3a 3acilyKHBaeT
apxXHUTeKTypa camoil iudpoBoii cpeabl. [ OTAENbHBIX KaTeropuil KOHTEHTa — 3KCTPEMUCTCKUX U
TEPPOPUCTUYECKUX MaTepUAJIOB, AETCKOM MopHOrpaduy, 3aBEAOMO JIOKHOW WH(OpPMAINH,
co3laromIell yrpo3y OOIIECTBEHHOMY MOPSAKY, — 3aKoHOIATenbcTBO PecnyOnmukn Kaszaxcran u
BHYTPEHHSS TIOJIUTHKA KPYMHBIX IUIATGOPM TIPEIYCMATPUBAIOT OTHOCHTEIHHO OIEPATHBHBIC
MEXaHU3MbI OJIOKMPOBKH WM yraneHus. KomMMmeHTapuu, OOBHHSIONIME TOCTPAJABIIETO, TAKOTO
CMELUANBHOTO peXruMa He UMeIoT. POpMaIbHO OHU MOTYT MOAMNAAATh [0 O0IIKe HOPMBI O 3aIIUTe
YEeCTH U JIOCTOMHCTBA, HO HA MPAKTUKE UX yJaleHue TpedyeT 100 MHAMBUIYAIBHOTO OOpaIleHus
CaMOTo IMOCTPAJABIIEr0 K aIMUHHMCTPALUU IIaTGOPMBI, YTO JAJs 4YellOBeKa B COCTOSHUU
MOCTTPAaBMAaTHUECKOTO CTPecca 3aTPyAHUTENBHO, JIN0O CyAe0HOro pa3orpaTenbCTBa B OTHOLICHUN
KOHKPETHOTO, YCTaHOBJICHHOTO aBTOpPAa, YTO PEIKO JOCTHKHUMO TIPU MHOXKECTBE AHOHHUMHBIX
KOMMEHTATOPOB.

W3 3TOrO CTPYKTYPHOTO pa3iuuusi CIEAyeT, 4TO MpoOJieMa HE CBOIUTCS K COJCPKAHUIO
MaTepHaATLHO-TIPABOBBIX HOPM, a 3aTParuBaeT U MPOIeTypHO-TEXHUIECKAH YPOBEHb — OTCYTCTBHE
OBICTPOrO M JIOCTYITHOTO MOCTPAJaBIIEMy MEXaHHU3Ma pearupoBaHHs Ha MaccoBoe OOBUHSIOIIEE
KOMMEHTUPOBAHHE, aHAIOTUYHOTO MEXaHU3MaM Ul IPYTHX KaTeropuil BpeJOHOCHOTO KOHTEHTA.
Hu omun wu3 geiictByrommux B PecnyOnuke KazaxcraH HOpMaTHBHBIX AKTOB HE COAEPIKUT
CMELUANTBHOTO MEXaHW3Ma B3aMMOJAEHCTBUS TOCYIApCTBEHHBIX OpPraHOB C  OIEpaTOpamu
COITMANTBHBIX TUTATGOPM TPUMEHHTENBHO K BHKTHMOJIEHMHHTY W 3alluTe MOCTpamaBmiux. Jlims
cpaBHeHus: B EBpomneiickom coroze Permament (EC) 2022/2065 o uudpossix ycinyrax (Digital
Services Act) 00s13bp1BaeT TIaTGopMbl CO3/1aTh AOCTYIHBIM MEXaHU3M YBEJIOMJICHHUSI O HE3aKOHHOM

KOHTeHTe (CT. 16) U MPUOPUTETHO paccMaTPUBATh YBEJOMIICHUS «IOBEPEHHBIX CUTHAIN3aTOPOBY
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(trusted flaggers, cT. 22), K KOTOPHIM MOTYT OTHOCHUTHCS W OPTraHMU3AIUU TOAJCPKKH
noctpagaBmux. TakuMm oOpa3zom, Hapsay ¢ MpoOeIoM B MaTepHaIbHO-IIPABOBOM PETYINPOBAHUH
CyIIECTBYeT M Tpo0en B MPOLEAYPHOM OOECIEYEHUH 3allUThl MOCTPAJAaBIIMX HAa YPOBHE
wiathopm.

Hccneooseamensckuii npooen

ConocraBieHne pacCMOTPEHHBIX HICTOYHUKOB OOHAPYKUBAET TPU B3aUMOCBSI3aHHBIX Ipobena.
[IepBblil KacaeTcs MpeaMeTa UCCIECOBAaHUMI: IICUXO0JIOTMYECKass 1 BUKTUMOJIOTUYECKAsl TuTeparypa
(Lerner, 1980; Hafer & Beégue, 2005; Suarez & Gadalla, 2010; Grubb & Turner, 2012; van der
Bruggen & Grubb, 2014; Niemi & Young, 2016) yOenuTenbHO OMNHCHIBAET MEXaHU3M H
pacrpocTpaHEHHOCTh BUKTHUMOJIEHMUHTa, a pycckossblunble paboTsl (Jlopuuenko & KonecHuk,
2018; MaiigukoBa, 2019) QuKCHpPYIOT €ro Kak COLMOKYJIbTYPHOE SIBICHHE IOCTCOBETCKOTO
o01IecTBa, HO HU T€, HA JAPYrHe HE PACCMAaTPHUBAIOT €ro Kak OOBEKT IMPaBOBOTO PEryJIMPOBAHUS B
uudpoBoit cpene. Bropoit mpoGen nMeeT METOMONOTHUECKH XapakTep: paOdoThl MO BTOPUYHOM
BukTuMm3aimu (Campbell & Raja, 1999; Orth, 2002; Campbell, 2008) chokycupoBansl Ha
MHCTUTYIIMOHATILHOM B3aUMOJICUCTBUU (TIOJMUIMS, CYA, MEIUIMHCKUE YUYPEKICHHs), TOTJa Kak
uccaenoBanus udposoii cpennt (Suler, 2004; Brady et al., 2017; Stubbs-Richardson et al., 2018)
OIMCHIBAIOT MEXAHU3MBbI PACIIPOCTPAHEHUsI OOBUHEHUS, HO HE OLICHUBAIOT IPUMEHUMBbIE [TPABOBbIE
CpeAcTBa 3alMTHL. TpeTuil, KIOYEeBOM A HacToAlmled paldoThl, MpPoOEeT HOCHUT HAIMOHAIBHO-
MPaBOBOM XapakTep: MPUMEHUTEIHLHO K IpaBoBoil cucreme PecrnyOnuku Kazaxcran oTcyTcTBYET
paboTta, KOTOpas CHCTEMHO CBsi3ajia Obl TporeccyaibHble mpaBa moteprenmiero mo YIIK PK,
JeICTBYIOIEE PEryIupOBaHUE 3allUThl YE€CTH, JOCTOMHCTBA U JIETIOBOW pemyTaluu (C y4€ToM
JeKpUMUHAIM3AUK KIIEBEThI), crnenuduky mudpoBoi cpeibl Kak CaMOCTOSITENBHOTO MCTOYHHMKA
BTOPMYHOW BHUKTUMHU3ALMK U MEXAYHAPOJHbIE CTaHAAPTHI 3allMThl HocTpajgaBmux. Ero
BOCIIOJTHEHHIO U IOCBSIIEHA HACTOAIAS CTAThS.

Memooonozuueckan 0CHO6a UCCNE006AHUA

Pabota HOCUT TEOPETUKO-TIPUKIIATHONW XapaKTep U BBINOJIHEHA MOCPEICTBOM JTOKTPUHAIBHO-
npaBoBoro (doctrinal legal research) u cpaBHUTETHLHO-TIPABOBOTO METOAOB, JOMOJTHEHHBIX
MEXIUCUUIUIMHAPHBIM ~aHAJIM30M HAy4YHOH JIMTEpaTypbl Ha CThIKE IpaBa U COLMAIbHOU
ncuxonorud. CraTbsd NO3UIMOHUPYETCS Kak JOKTPUHAIBHOE M CPABHUTEIBHO-TIPABOBOE
UCCIIeIOBaHNE: COOCTBEHHBIM SMITMPUYECKHH aHaiu3 MyOJMKAaluMid B COLMAIBHBIX CETAX B €€
paMKax He IpoBojuiIcsa. BeiOop moaxosa oOyciIoBiIeH XapakTepOM HCCIIEA0BAaTENLCKOT0 BOMpOCa:
OH TpeOyer He cOopa NEPBUYHBIX SMIIMPUYECKUX [AHHBIX, a CHUCTEMHOM HHTEpIpeTaluu
NEHCTBYIOIMX MPAaBOBBIX HOPM M HUX COIOCTAaBJICHUS C TOBEIEHYECKUMHU 3aKOHOMEPHOCTSIMH,
YCTAaHOBJICHHBIMU B 3apyO€KHOM BHUKTHMMOJOTHYECKON JIUTEpaType, U C MEXKIyHapOIHBIMU
CTaH/IapTaMHM 3alllUThl TOCTPAJAABIINX.

Coop u ombop ucmounuxos. IlepBUUHBII MaTepuan COCTaBUIM HOPMATUBHbBIE ITPABOBBIE AKThI
PecniyOnmukn Kazaxcran: Kouctutymus Pecnybnuku Kazaxcran 2026 roga B 4acTd 3allUThI
JOCTOMHCTBA JIMYHOCTH M HEMIPUKOCHOBEHHOCTH YaCTHOM >KM3HHU, YTonoBHBIN koaekc PK (ct. 131
«Ockopbnenne»), Kogekc 06 agmunHucTpaTuBHbIX NpaBoHapymeHusx PK (ct. 73-3 «Knesetay),
VYronoBHo-iponieccyanbHbiil koneke PK (ct. 71 — mpoueccyanbHbli cTaTyc MOTEpPHEBILEro), a
Takke HopMaTuBHOe moctaHoBieHne BepxoBHoro Cynma PK or 20 mas 2026 roma Ne 3. [lns
CPaBHUTEIHHO-TIPABOBOIO aHAIM3a UCIOJIb30BaHbl Jlekmapalius OCHOBHBIX MPUHIUIIOB MPABOCYIHS
JUTSL KEPTB TIPECTYIIeHUH u 3ioynorpebnenus Biactbio (OOH, 1985), [lupextusa 2012/29/EC o

MUHHMAJIBHBIX CTaHJApTaxX MpaB, MOJACPKKH W 3alIuThl XKepTB npectymiennid, Jupektusa (EC)
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2024/1385 o 60prbOe ¢ HacuIMeM B OTHOIIICHUH JKCHIIWH U AoMamHuM HacwimeMm, Pernmament (EC)
2022/2065 o mudpossix yciyrax, Konsenmus Cosera EBpombl o mpemoTBpaiieHun U 60opbde ¢
HACWJIMEM B OTHOIICHUU JXEHIIMH U nomamHuM Hacuiauem (CramOynbckas xkoHBeHiwms, 2011), a
takoke nocranosienus ECITY mo aenam Y. v. Slovenia (2015), J.L. v. Italy (2021) u Delfi AS v.
Estonia (2015). dns ananu3a onsita rocynapcts CHI™ npusneuenst 3akon Pecrybnuku Y30ekuctan
ot 2 ceHts0ps 2019 romga Ne 3PVY-561 «O 3amuTe >XEHIIWH OT MPUTECHEHUS M HACWJIUSA», 3aKOH
Pecniyomuku Y36ekuctan ot 11 ampens 2023 roma Ne 3PY-829, Vronosueiii kogaekce u Komekc 06
aJIMMHHUCTPAaTUBHOW OTBeTCTBeHHOCTH PecnyOnuku VY30ekucran, noctaHoBieHue [lnenyma
BepxoBnoro cyna Pecriyonuku Y36ekucran ot 20 HosiOpst 2023 roga Ne 30, 3akon KbeIpreizckoit
PecriyOnmuku ot 27 ampenst 2017 roma Ne 63 «OO0 oxpaHe W 3alIUTe OT CEMEWHOTO HACHUIIHUS,
VYrosoBHO-IpoLiecCyallbHbIA  Koneke  Poccuiickon  @exepaumu, mnocraHoBiaeHue Ilnenyma
Bepxosuoro Cyna P® ot 29 utonsa 2010 roma Ne 17, a taxke moaenbubiit 3akoH MITA CHI™ «O
IIPOTUBOACUCTBUM CEMENHHO-ObITOBOMY Hacuinuio» (2026). BTopuuHblii MaTepuan BKIIOYWII
perieH3upyemMble TyOIUKAIMU 10 BUKTUMOJIOTUH, COIMAIBHOM TCHUXOJOTHH W HCCIEAOBaHUSIM
uu@poBBIX Meoua Ha AHTIUHCKOM  SI3bIKE, OTOOpaHHbIE [0 KPUTEPUI0 TEMaTUYECKOM
pelieBaHTHOCTH (TUIIOTE3a CHpaBEVIUBOTO Mupa, MHGBI 00 W3HACUIOBAHWUU, BTOPUYHAS
BUKTHUMH3AIMS, OOBHHEHHE >KEPTBBI B OHJIANH-NIPOCTPAHCTBE) U LIUTUPYEMOCTU. J{OMOTHUTENHHO
HCIIOJIb30BAaHbl OTKPBIThIE Ka3aXCTaHCKME WCTOYHUKU (Pa3bSICHEHHUS O JIEKpUMHUHAIU3ALUU
KJIEBEThI, MaTepUajbl PECYPCHBIX LIEHTPOB M0 3aIUTE MpaB MOCTPAAABIINX OT HACHIINSA).

Memoowt ananuza. [pumenenst: (1) GpopMaTbHO-FOPUIUIECKII aHATN3 — TOJKOBaHUE HOPM
YK PK, KoAIl PK, 'K PK u YIIK PK ¢ nensto onpenenenus Toro, kakue Gopmbl BEICKa3bIBAHUH O
MOCTPAAABIIMX OXBAaThIBAIOTCS MX TMpuU3Hakamu; (2) METOA pasrpaHUyeHUs] MOHITUA —
OTrpaHUYEHHE BUKTHUMOJIEHMHUHIa KakK COLMAIBbHO-TICUXOJIOTHYECKOr0 (heHOMEHa OT OLEHOYHBIX
CYXJIEHUH, pacpOoCTpaHEeHUs MOPOYAIINX CBEACHUH, OCKOPOIeHHS U KJIeBeThl; (3) CpaBHUTEIBHO-
IIPaBOBOM aHAJIU3 — COIOCTABJIEHHUE IIPABOBOIO CTAaTyca KJIEBETHI A0 U MOCIE JEKPUMUHAIN3ALMH
2020 roma, a TaKXKe Ka3aXCTAHCKOIO pEryJupoBaHMsS C 3aKOHOJIATEeNbCTBOM PecmyOnuku
V30ekucran u apyrux rocyaapcts CHI, ¢ MeXIyHapoIHBIMM M €BPONEHCKMMHU CTaHAapTaMH
3alUThl MOCTPAJABIINX OT BTOPUYHOM BUKTHUMH3ALMH; (4) MEXAUCUUIIIMHAPHBIM CHHTE3 —
COIIOCTABJIEHUE IOPUIMYECKUX HOPM C BBIBOJIaMU COIIMAJIbHOM MCHXOJIOTUU U BUKTHUMOJOTHH JIJIs
OLICHKHA TOT0, HAaCKOJIBKO JEHCTBYIOIIMK MPABOBOM MHCTPYMEHTAPUN COOTBETCTBYET PEATBHOMY
MEXaHU3My T[pUYUHEHUs Bpena. JlocTynmHble JaHHBIE MPABONPUMEHUTEIBHOM PAKTUKU
(cratucTuka MO JenaM 00 OCKOpOJeHHM, OMYOJMKOBAHHBIE PE3YNbTAaThl H3YyUeHHs CyneOHOMH
npakTuku B PecnyOsinke Y30ekucTaH, mMarepuajbl O PE30HAHCHBIM JI€NaM) HCIOJIB3YIOTCS Kak
WJUTFOCTPATUBHBIN MaTepual U He IPETEHAYIOT Ha PeNpe3eHTaTUBHOCTD.

Oepanuuenuss memooda. WccienoBaHue HE BKIIOYaeT COOCTBEHHOIO KOHTEHT-aHAIM3a
nyOauKanuili B COLMANBHBIX CETAX, COLMOJOTHMYECKOro OINpoca WM CIUIOUIHOTO HW3YYEHHUS
CyneOHOM W TPOKYpOPCKOM mpakTUku. [lodTOMy ero BbIBOJBI KacarTcsi HE 3(PHEKTHBHOCTH
MIPaBONIPUMEHEHHSI, @ HOPMATUBHON MPUTOJAHOCTH JEUCTBYIOIIMX HOPM, TO €CTh MX CIIOCOOHOCTHU
M0 CBOEW KOHCTPYKIIMM OXBaThIBaTh pa3nudHble (opmbl BUKTHMONeWmuHra. [Iprmepsr
OOBUHSIONINX BBICKA3bIBAHUN 3aWMCTBOBaHBI W3 OMyOJMKOBaHHBIX HcTOUuHUKOB (factcheck.kz,
2024; drfl.kz) 1 npuBOAATCS UCKIIOUUTENBHO B KauecTBe wiumocTpauuid. Ouenka 3¢dexruBHOCTH
MIPABOBBIX MEXAaHM3MOB TpeOyeT aHa/In3a CyleOHbIX aKTOB, MAaTEpPHAJIOB NMPOKYPOPCKOTO HAI30pa U
oOpallleHuii MOTEepNEeBUIMX W COCTABISAET 3a/ady OTAEIBbHOTO SMIMPUYECKOrO HCCIEIOBAHMS.
3apyOexHble mnpaBoBble akThl M pemeHuss ECIIY wucnonb3yroTcs Kak CpaBHUTENbHBIM U
opueHTHpyronui Marepuan: PecnyOnmka Kazaxcran He sBisercs uineHoMm Coera EBpombl u

ydyacTHUKOM CTamMOyJbCKOW KOHBEHIIMM, MOITOMY YyKa3aHHbIE CTaHAApPThl HE HMMEIOT i Heé
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o0s3aTenbHOM cuitbl. 3akoHoAatenbcTBo rocyaapets CHIT mpoananu3upoBaHO MO COCTOSHUIO HA
2026 rox Ha OCHOBE O(UIIMATBHBIX TEKCTOB U OTKPHITHIX aHATUTHYECKUX MaTEPHAJIOB.

Packpvimue ucnonvzoeanus HH. 1lpu NOATOTOBKE PYKOINKMCH aBTOPbI  HMCIIOJIb30BAIU
WHCTPYMEHT Ha OCHOBE TEeHepaTHBHOro HcKyccrBeHHoro wuurewiekra (Claude, Anthropic) mis
coopa ® TpeaBapUTENbHOr0 OOOOIIEHUSI OTKPBITHIX HCTOYHHUKOB, MOJ00pa 3apyOeKHOU
JUTEPaTyphl, CTPYKTYPUPOBAHUS TEKCTa, a TAKXKE AJs MPOBEPKH TI'PAMMATHKH, CTHJIUCTUKU H
odopmiienus ccpuiok no ctuiito APA. Bee ropuanueckue BbIBOJIbI, HHTEPIIPETAINS HOPMATUBHBIX
aKTOB, BBIXOJIHbIE JIaHHbIE MCTOYHUKOB U UTOTOBBIE (DOPMYIUPOBKU IMPOBEPEHBI U YTBEPHKIACHBI
aBTOpaMH JIMYHO, KOTOpbIE€ HECYT IIOJIHYI0 OTBETCTBEHHOCTh 3a COJEp)KAaHHE PYKOMHCH B
coorBercTBuM ¢ pekoMernanusimu COPE u penakumonnoit monurukoit SDU Law Journal.

Pe3yjbTaThl NPOBEAEHHOI0 aHATIHN3A

Paszzpanuuenue 6uKmMumMOIEUMUHZA U CMENHCHBIX NPABOBBIX KAME2OPUIL

[Ipexxae ueM olleHMBaTh MPUMEHUMOCTh KOHKPETHBIX HOPM, HEOOXOIMMO Pa3BEeCTH MOHATHUSA,
KOTOpble B MYyOJIMYHON JTUCKYCCHM HEPEIKO CMEIIMBAIOTCS. BUKTUMONEHMUHT HE SBIsSETCS
npaBoBoil kareropuei: oH He 3akpemi€éH HU B YK PK, mu B KoAll PK, Hu B rpaxmanckom
3aKOHOJATENIbCTBE, U €r0 aBTOMAaTHYECKOE OTOKJIECTBICHHUE C MPABOHAPYILIEHUEM CO3/1aBajio Obl
PUCK pacCHIMPUTENBHOIO TOJIKOBAHMS IOpUAMYECKHMX HOpM. [lnsi mesell Hacrosimiero aHajiusa
BBIJICIIAIOTCS TISITh KATErOpUi.

(a) Buxmumobnerimune Kaxk COYUATbHO-NCUXONOSUHECKUL (heromeH. DTO POAOBOE TOHSTHE,
o0o03HayYaroIIee MepeHOC OTBETCTBEHHOCTH 3a IpecTyluleHHe Ha mnoctpazgasiiero (Ryan, 1971;
Lerner, 1980). OHO omuchIBaeT HaNpaBICHHOCTb BBICKAa3bIBAHUI M MX COBOKYMHBIH 3(dexT, HO
caMo Mo cebe He COJIEpPKUT IPHU3HAKOB COCTaBa IPABOHAPYIIEHUS M HE MOXET CIYKUTb
OCHOBaHUEM HOPUINYECKON OTBETCTBEHHOCTH.

(6) Oyenounvie u Kpumuyeckue CyH#COeHusi 0 nogedeHuu nomepnesuieco. BbICKa3bIBaHUS
BpOJIe «3a4eM OHa TyJAa MOUUIa» WIN «HAaA0 OBLIO JAymMaTh paHbILE» BBIPAXAlOT CyOBEKTUBHOE
MHEHHUE, KOTOPOE HEBO3MOXKHO MPOBEPUTH Ha COOTBETCTBUE AECUCTBUTEIBHOCTU. Takue CyXJeHus
HAXOJATCS TI0J] 3aIIUTONH KOHCTUTYIIMOHHOM CBOOO/IBI BRIPKEHHUS MHEHUS: TaXKe Oy ydH STUYECKU
MOPHUIIAEMBIMUA U TPABMUPYIOIIMMHU, OHH HE OOpa3ylOT HHU KJIEBETHl, HU OCKOpPOJICHUs, €ClIU He
BBIp@XEHbl B HeNpuwiIu4yHoM ¢opme. K »oToif Kkareropum OTHOCHTCS OCHOBHas Macca
BUKTUMOJIEHMSIINX KOMMEHTapUEB.

(8) Pacnpocmpanenue nopoyawux ceedenuti. Peub HAET 00 yTBEPKIEHHUAX O (QakTax
(HampuMep, O SKOObI aMOpajJbHOM IOBEACHUHU IOCTPAJaBIIeH WJIM O TOM, YTO 3asBICHHE O
MPECTYIUIEHNH MOJAHO PaJH BBITOJIbI), KOTOPHIE HE COOTBETCTBYIOT JEHCTBUTENILHOCTH U YMAJISIOT
4YecTb U JIOCTOMHCTBO Juna. KputepueM oTrpaHnyeHust oT kareropuu (0) CIyKUT BO3MOXKHOCTb
MIPOBEPUTH BHICKA3bIBAHWE HA HMCTUHHOCTH. 3alllMTa OCYLIECTBISIETCS B TPakJaHCKO-TIPAaBOBOM
nopsanke (cr. 143 'K PK) — nyTtém onpoBepskeHus: cBeJIeHu U KOMIIEHCAllUU MOPAJIbHOTO BPEna;
OCBEZIOMJIEHHOCTB aBTOPA O JIOKHOCTH CBEACHUH JJIsl 3TOro He TpeOyeTcs.

(2) Ockoponenue (cm. 131 VK PK). CocraB 00pazyeT yHWUXKEHHE YECTH M JIOCTOWHCTBA,
BBIPQ)XEHHOE B HEMPUINYHON (opme; myOnnyHoe ocKopOIeHne, B TOM YHCIE C MCIIOJIb30BaHHEM
ceTell TeNeKOMMYHHMKaIMK, KBanuduuupyercs mo 4. 2 c1. 131 YK PK. Pemaromee 3nauenue nmeet
HE coJiep)kaHue, a popMa BbICKa3bIBaHU: CYXJAEHHE, HEraTUBHOE IO CMBICITY, HO KOPPEKTHOE 10
dbopme, coctaBa He oOpasyeT. [lena JaHHOW KaTeropuy OTHOCATCS K JeJIaM YaCTHOTO OOBHHEHUS U
BO30YXTArOTCS 110 JKaJT0O€ MOTEPIEBIIETO.
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(0) Knesema (cm. 73-3 KoAIl PK). llon xieBeToil MOHUMAETCS PacpOCTPAHEHHE 3aBEIOMO
JIO)KHBIX CBEJICHUM, MOpPOYAIIMX YEeCTh U JOCTOMHCTBO JApyroro juna. Ot kxareropuu (B) OHa

OTIMYaeTCs CYOBEKTHBHBIM NPU3HAKOM — OCO3HAHHMEM aBTOPOM JIO)KHOCTH CBEACHUH, OT
Kareropuu (r) — TEM, YTO JIMIO MOPOYHUTCA JIOKHBIM (DaKTOM, a HE HENPWIMYHOH (opmoi
BBIPAKCHMUSL.

CaMocTosTenbHOE 3HaU€HHWE UMEET pasriialieHue 6e3 corjacus MOCTPaJaBIIEero CBEACHUN O
€ro 4YacTHOW JKM3HM, B TOM YHCIIE TO3BOJISIOIIUX YCTAHOBUTH €r0 JIMYHOCTh, KOTOPOE MOKET
00pa30BBIBATh COCTAB HAPYIICHHS HEPUKOCHOBEHHOCTH YACTHOW >KM3HH M 3aKOHOAATEIhCTBA O
nepcoHalbHBIX JaHHBIX (cT. 147 YK PK) He3aBucHMO OT TOro, CONpPOBOXKIAETCA JH OHO
OOBHUHSIFOIIIMMU OIICHKAMH.

W3 npoBeaEHHOTO pa3rpaHUYCHUs CIEeIyeT, YTO IOPUANYECKH 3HAUMMBIMU SIBIISIOTCS JIIIb T€
(opMBbI BUKTUMOJICHMUHTA, KOTOPhIE OJTHOBPEMEHHO OTBEYAIOT MpU3HAKAM KaTeropuii (B)—(x) mmubo
HApyImalT HENPUKOCHOBEHHOCTh 4YacTHOW >ku3HM. [IpeoOmamaromas dYacTh OOBHHSIOIINX
BBICKA3bIBAaHUIN OTHOCHUTCS K Kareropuu (0) u ocTaércs B mpeaenax cBOOOJIbI BHIPAKEHUS MHEHHSL.
CrnenoBatenbHO, 3a/1a4a COCTOUT HE B KOHCTPYUPOBAHUU HOBOTO COCTaBa «BUKTUMOJIEHMUHTY, a B
TOM, 4TOOBI 00ECHeYHUTh peajibHYI0 MPUMEHHUMOCTb CYIIECTBYIOIIUX HOPM K BBICKA3bIBAHUSIM,
OTBEUAIOUINM MX MpHU3HAKAM, U CHU3UTH BpeAHbIN 3()(eKT mpaBOMEpHBIX, HO TPABMHUPYIOIIUX
CYKIIEHUI MPOIeCCYaATbHBIMU M OPTaHN3allMOHHBIMHU CPEICTBAMH.

IIpeoenwt oeiicmeyrouyezo npasoeozo pecynupoeanus

AHanu3 JeHCTBYyIOIIEro 3akoHojaTenbcTBa PecmyOnmku Kaszaxctan mokasbsIBaeT, 4TO
CIELUANIBbHOTO  COCTaBa  «BUKTMUMOJEHMHUHI» B  YrOJOBHOM WIM  aJMHHHUCTPATUBHOM
3aKOHOJATEIbCTBE HE CYIIECTBYET. 3alluTa MOCTPaJaBIIEro OT MYOJUYHOrO OOBUHEHHUS
OIIOCpeNyeTcs TpeMsl TPYINIaMHU HOPM, KaK[ash M3 KOTOPBIX OXBATHIBACT JIMIIb OTHEIIBHBIE W3
BBIJICJICHHBIX BBILIE KaTETOPUN BBICKa3bIBaHUI.

Ilepsas epynna — nopmwi 0 3aujume yecmu, oocmouncmea u oenosoti penymayuu. Ct. 131 YK
PK («OckopbneHue») ycTaHaBIMBAaeT YrOJOBHYIO OTBETCTBEHHOCTh 3a YHIDKCHHE YECTH U
JIOCTOMHCTBA, BBIPAXKEHHOE B HEMPUIUYHOHN (hopMe, — KaTeropus, 1oj KOTOPYI MOTYT IOJNaaaTh
HauOoJiee arpeccuBHble KOMMeHTapuu B ajpec nocrpagaBmmx. Ct. 73-3 KoAlIl PK («Kneseray)
OXBAaThIBA€T PaCHpPOCTPAHEHUE 3aBEJOMO JIOKHBIX CBEACHUI, MOPOYALIUX YECTh U JIOCTOMHCTBO, HO
c 27 wmions 2020 roma BiIEYET JMIIL AJAMUHUCTPATHBHYIO OTBETCTBEHHOCTHb (B JEHCTBYHOIIEH
penakiuun 3akona PK ot 19 wutons 2024 roma Ne 95-VIII), uTo CyIIECTBEHHO CHUXKAET
crepkuBaromuid 3¢¢pexT HOpMBI B OBICTPOTEYHOM M aHOHMMHOM Cpe/e COLMANbHBIX CETEH.
HopmatusHoe nocranosnenue Bepxosrnoro Cyna PK ot 20 maa 2026 rona Ne 3 «O nmpumeHeHun
CyJaMH 3aKOHOJIaTeIbCTBA O 3aIUTE YECTH, JOCTOMHCTBA U JIEIOBOM penyTalun» UCXOIUT U3 TOTO,
YTO MpaKTUKa MPUMEHEHUsS ATHX HOPM OpPHUEHTHUPOBaHA HAa WHAMBHUAYAIU3HPOBAHHBIE CIydyau
MOCSITaTeNIbCTBA C YCTAHOBJICHHBIM aBTOPOM. ['paxkaaHcKo-TipaBoBast 3aluTa YeCTU U JOCTOMHCTBA
(c mpaBOM Ha KOMIIEHCAIIMIO MOPATBLHOTO Bpeaa) OCTa€Tcs MTOCTYIMHOW, HO TpedyeT oOT
MOCTPAJABILIEr0 CaMOCTOATENIBHOTO OOpAIIeHUsI B CYA, YTO B COCTOSHUM MOCTTPAaBMATHUYECKOIO
CTpecca pealnu3yercs pelKo.

JoctynHble aaHHble o mpakTuke npumeneHus cr. 131 YK PK cBuzperenbcTByoT 00
OrPaHUYEHHOCTH 3TOr0 MeXaHH3Ma Jaxke B ero npsmoii cdepe. [1o onyOIMKOBaHHBIM CBEICHUSM,
3a neBsaTh MecsneB 2019 roma Obw10 3apeructpupoBaHo 5 816 3asBieHUil 00 OCKOpOJIECHUH, TOTAA
KaK TPUTOBOPHI BBIHECEHBI JIMIIL MO 253 nenaMm, U3 KOTOpeIXx 93 oOBMHHTENBHBIX U 160
onpapaarenbHbiX (PycakoBa, 2020). ITockombKy Takue Jnena OTHOCATCS K JeldaM YacTHOTO

O6BI/IHCHI/IH, 6peM$I WHUIIUUPOBAHHUA NPCCICAOBAHUA W MPCACTABICHUA JOKA3aTCJIIbCTB JIC)KUT Ha
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CaMOM IIOTEPIIEBIIEM, YTO I MOCTPAaJaBUIETO OT TSYKKOIO INMPECTYIUICHHS, HAXOIALIETOCS IOJ
JaBJICHHEM ITYOJUYHOTO OOCYXKIIEHUS, CYIIECTBEHHO 3aTpyaHseT 3amuTy. [IpuBenéunrie nanHbe
OTHOCATCSI K OCKOPOJICHHIO B IIEJIOM, @ HE K BBICKA3bIBAHUSAM O TOCTPATABIIUX, U UCHOIB3YIOTCS
JIMIIb KaK OPUEHTHUP.

Bmopas epynna — npoyeccyanvnvie capanmuu no YVIIK PK. Ct. 71 YIIK PK 3akpemsier 3a
IIOTEPIEBUIMM KOMIUIEKC IIPaB, BKJIIOYAs IPaBO 3HAThb O XOJE pacCie]OBaHMs, y4acTBOBaTb B
CIIEZICTBEHHBIX JEHCTBUAX, 00XkaloBaTh AECUCTBUS U O€3/1eHCTBHE JOJKHOCTHBIX jul. IlepedeHn
9TUX NpPaB MPOJOJDKACT PACIIUPATHCA: B YaCTHOCTH, OH [JOIOJHEH IIPABOM Ha IIOJIy4E€HHE
CIECLMAJIBHBIX COLUUAIBHBIX YCIYI B paMKax 3aKOHOAATEIbCTBA O IIPOTHUBOJEHCTBUU TOPIrOBIIE
moapMu (3akoH PK ot 5 utons 2024 rona Ne 111-VIII) u yrounén n3menenusmu ot 16 urons 2025
roga Ne 210-VIII u or 11 utons 2026 roma Ne 307-VIII. OnHako 3TU rapaHTHM PETYIUPYIOT
OTHOIIEHHUS MOTEPIIEBILErO C OPraHaMu, BEYIIMMHU YTOJIOBHBII IIPOLIECC 110 KOHKPETHOMY €Iy, U
HE PACIpOCTPaHSIOTCS Ha €ro B3aUMOJAEHCTBME C aHOHMMHBIMU IOJIb30BATEJSIMU COLUAJIbHBIX
CeTel, KOTOpBIE yYaCTHUKAMU IIPOLIECCa HE SIBIISIOTCA.

Tpemvs epynna — pecynupoganue KOHMEHMA COYUANbHLIX HAAM@POPM U OesamenbHOCHb
npagooXpaHumenvHulx — opeanos. 3aech HaOdromaeTcss HamOosee  BBIpaKEHHBIH — mpoOel:
3aKOHOZJATEIbCTBO HE COACPKUT CHELUUAIBHBIX MEXAaHM3MOB DPEArupoBaHUs Ha MaccoBOE,
pacripeneiéHHOe MEXAY MHOKECTBOM AaHOHMMHBIX —IIOJIb30BaTeNieii OOBHHEHHE SKEPTBBHI.
[IpaBonpumenuTenpHas peakuus (Bo30yKIeHHE eI, BHECEHHWE IPOKYpOPOM AakKTOB HaJ30pa,
aJIMMHHUCTPATUBHOE IIPOU3BOJICTBO) BO3MOXHA JIMIIb B OTHOIIEHUN KOHKPETHBIX, YCTAHOBJIEHHBIX
aBTOPOB  BBICKa3pIBaHUM. [[Is1 HMHBIX KaTeropuii BPEAOHOCHOTO OHJIAMH-KOHTEHTa —
9KCTPEMHUCTCKMX U TEPPOPUCTHUYECKMX MATEPUAJIOB, MPHU3BIBOB K HACWIHIO, 3aBEIOMO JIOKHOMU
uHOpMalnH, YrpoXkKaroliel 00IeCTBeHHOM 0e301MacHOCTH, — B Ka3aXCTAaHCKOM 3aKOHOaTEIbCTBE
BbIpa0OOTaHbl OTHOCUTENIBHO OINEPAaTUBHBIE MPOLEyphl OTpaHUUYEHHS A0CTyNa K uHpopMmanuu. s
KOHTEHTa, COJIEpKalllero BUKTUMOJEHMHUHI, aHAJOTMYHOIO MEXaHHW3Ma HE CYIIECTBYET:
MOCTPaJaBIIEMy OCTAIOTCS JIMIIb HHIUBUAyaJbHas »*kajno0a agMUHMCTpaLUU MiIaT(GOpMbl WM
IpaX/IaHCKUI UCK K ycTaHoBJIeHHOMY aBTopy. 3akoH PK ot 10 urong 2023 roma Ne 18-VIII «O6
OHJIaWH-TIaThopMax M OHJIAMH-pEKJIaMe» 3aKpenui 00Iee MpaBo TOJB30BaTeNs Oo0paIarhCcs K
BJIQ/IETIbIly OHJIAWH-TUIAT(OPMBI € kao00il Ha KOHTEHT W JIEHCTBUS JAPYTUX IOJIb30BaTeei (CT.
11), onmHako He mpeaycMaTpuBaeT MJsl IOCTPAJaBIIMX OT YTOJIOBHBIX IMpPAaBOHAPYIIEHUN HU
MPUOPUTETHOTO MOpPS/AKA PACCMOTPEHHUS TaKUX KajloO, HU y4yacTHs OpraHU3aluil MOJAECPKKH
MIOCTPaAaBIINX. BO3MOXXHOCTM NPOKYpPOPCKOIO Haa30pa TaKXe OIPAaHUYEHBI, ITOCKOJIbKY
IIPOKYpaTypa pearupyeT NperuMyLIeCTBEHHO Ha NPU3HAKK KOHKPETHOTO IIPAaBOHAPYIICHHUs], a HE Ha
COBOKYTIHBIN 3 (eKT MHOXKECTBa (POPMaTbHO MAJIO3HAYUTEIBHBIX BHICKa3bIBAHUIA.

Conocmaenenue 10pudu4ecKkoil U NCUX0I102UYECKOU KAPMUHbL

ConocraBneHue pe3yabTaTOB MPAaBOBOTO aHAIM3a C MCUXOJOTUYECKUMH JAHHBIMHU BBISBISET
CTPYKTYpHOE€ HECOOTBETCTBHME: IpaBOBas CHCTEMa OPUEHTHUPOBAHA Ha 3aIUTy OT EJUHUYHBIX,
UICHTUQUIMPYEMBIX aKTOB IOCATATeNbCTBA, TOTJA KaK BUKTUMOJIEHMHUHT, COTJIACHO TEOPHUH
cnpaBeBoro Mupa u gaHHeiM Grubb u Turner (2012), gamie nposiBIsSieTCsS KaK pacnpeaeinéHHas,
KYMYJISITUBHAs MTPAKTHKA MHOXECTBA YYaCTHUKOB, KXKABIH M3 KOTOPBHIX BHOCUT HEOOIBIION, HO B
COBOKYITHOCTH 3HAUMMBIA BKJIaA. Kak ycCTaHOBIEHO B HUCCIIENOBAaHHSIX HUMPOBON CpEIbl, TOT
KYMYJISTUBHBIN 3P (GEKT JOMOTHUTEIHHO YCHIIMBACTCS alropuTMaMu pactpoctpaHeHus (Brady et
al., 2017; Stubbs-Richardson et al., 2018). CymectByromme coctaBbl (KI€BeTa, OCKOpOJICHHUE)
IJI0XO0 MPHUCTOCOOIeHbl K TakoW Mu((y3HOM BHHOBHOCTH: OTIENBbHOE BHICKA3bIBAHHE MOXET HE

JIOCTHTaTh TIOpOTa, HEOOXOAWMOTO I BO30OYKIEHHUS Jeja, XOTS COBOKYIHBIH 3(PdeKT coTeH
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KOMMEHTapHUeB COOTBETCTBYET NpHU3HAKaM BTOPHUYHON BHUKTHMH3aluH, onucaHHbiM Campbell u
Raja (1999) u Orth (2002).

Ilpasonpumenumens Kak cpeocmeo npedynpexcoeHus 6MmopudHoll GUKMUMU3AyUL

TaM, rac IpaBoBas HOpMa HEC OOCTUTACT MCTOYHHUKA 06BI/IH6HI/I$I, SHAYMMYIO POJIb HUI'pPacT
IIPABONPUMEHHUTENbHAS [TPAKTHUKA: TO3ULHS CJIEACTBEHHBIX U MPOKYPOPCKUX OPTaHOB IPH J0MNPOCe
HoTepreBLIero, (GpOpMyJINPOBKH INPOLECCYaIbHBIX JOKYMEHTOB, TOH IyOJMYHBIX 3asBICHUM.
IIpokypop Kak y4YaCTHHUK YTOJIOBHOTO IIpecielOBaHMsA, OOECHeuMBaIOIMKA 3aKOHHOCTh U
00OCHOBAHHOCTb IPOLIECCYAbHBIX pEIIeHUl, 3aHuMaeT 0co0oe MeCTO B IMPEAOTBPAIECHUU
BTOPUYHOM BUKTUMH3ALUU: KOPPEKTHast (POPMYIMPOBKA BOIPOCOB K MOTEPHEBIIEMY, OTCYTCTBHE
OLICHOYHBIX Cy)KI[CHI/Iﬁ 0 €0 INOBCACHHUN U CBOCBPCMCHHOC PA3BACHCHUC IPOLUCCCYAJbHBIX IIpaB
CIOCOOHBI ~ YAaCTMYHO  KOMIIGHCHPOBATh  OTCYTCTBHE  CHEIHMAIBHOTO  3aKOHOJATEILHOIO
perynupoBanus. [lanapie Niemi u Young (2016) o Tom, 4TO CMelIeHHE S3BIKOBOTO (hOoKyca ¢
KEpPTBbl Ha MPECTYIHUKA CHUXKAET YPOBEHb OOBMHEHHUS, JAIOT 3TOMY TE3UCY SMIUPUYECKYIO
ornopy: (GopMyJIUpOBKH OPULHMATIBHBIX COOOIEHHH O MPECTYIUIEHUH («OH COBEPILMJI HACWIIHE», a
HE «OHa MOJBEPIiach HACHIUIO IIOCJIE TOTrO, KaK...») BIUAIOT Ha OOLIECTBEHHYIO PEAKIIHUIO.

Conocmaenenue nopm YK, KoAIl u YIIK PK, npumenumslx K 6UKMUMOaIEUMUHZY

JInsi HArJsAHOCTH HEDKE TMPHUBEICHO COMOCTABICHHE PACCMOTPEHHBIX HOPM IO YETHIPEM
KpUTEpHSIM: TMPaBOBasi MPUPOAA OTBETCTBEHHOCTH, HEOOXOIMMOCTh YCTAHOBJICHHSI KOHKPETHOTO
aBTOpa BBICKA3bIBaHUS, IPUMEHHUMOCTh K MAacCOBOMY OOBHHEHHUIO CO CTOPOHBI MHOTHX
KOMMEHTATOPOB U MPaKTHYECKasi JOCTYMHOCTh MEXaHU3Ma JIJIsl CAMOT'0 TIOCTPAa/IaBIIETo.

Taoauna 1
Conocmasnenue Hopm  3akonooamenvcmea  Pecnyonuxu — Kazaxcmawn, npumenumvix K
8uKmuM6JZ€ZZMMH2y 6 COYUAIbHBIX cemix

Hopma [IpaBoBas npupona Hyxen mullpumenuma mm kJ{ocTymHOCTH ISt
UACHTU(PUIIMPOBAHHBIA MACCOBOMY MOTEPIIEBILETO
aBTOP BUKTUMOJICHMHUHTY

Cr. 131 YK PKVronosnas a [Ipaktuueckn HeTHwuskas: TpeOyer

«OckopbiieHne — paccuuTaHa Ha3asBIICHUS B

» €IMHUYHBIA aKT  OTHOIIICHUU

KOHKPETHOT'O JIMIIA

Cr. 73-3 KoAIlAnmunucrpatuBHas Jla Her Cpennsisi:

PK «Kneseta» (c 27.06.2020) aMUHUCTpaTHUBHAS
npoueaypa Mpouie
YTOJIOBHOM, HO
TaKxKe TpebyeT
YCTaHOBJICHMSI
aBTOpa

Cr. 71 VIIK PKIIpoueccyansnass He mnpumennmo —Her — xkacaercaBeicokas BHyTpH

(mpaBa peryinupyer CTaTyC y4aCTHUKOB nena, HO HE

MOTEPIEBIIETO) MOTEPIEBIIETO B JIee Mpolecca, HepacrpocTpaHseTcs

KOMMCHTATOPOB Ha COLCCTHU
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Hopma IIpaBoBas npupona Hyxen mullpumennma mu Kk JIOCTYIHOCTH  AJIA
UACHTU(PUIIUPOBAHHBIA MACCOBOMY OTEPIEBUIETO
aBTOP BUKTUMOJIEHMUHTY

I'paxxnancko-  I'paxpaHcko- Ha Her — uckHmskas:  tpebyer

IIpaBOBas IIpaBoOBas OAETCs K CaMOCTOSTEIBHOIO

3aIUTa 4€CTU U KOHKPETHOMY oOpalieHus B Cyn

JOCTOMHCTBA OTBETUUKY U U3IECPKEK

Ipumeuanue. COCTaBICHO aBTOpaMH Ha OCHOBE YTOJIOBHOTO Kojiekca PecyOonuku Kazaxcran (cT.
131), Konmekca Pecnyonmuku Kaszaxcran 00 agMHHHCTPATUBHBIX MpaBoHapylieHusx (cr. 73-3),
VYronoBHO-TIponieccyanbHOro kKoaekca Pecryomuku Kazaxcran (ct. 71) u I'pakganckoro kojexca
PecnyOnuku Kaszaxcran (ct. 143) no cocrosinuto Ha 2026 ron.

Kak BuaHO M3 TaONMIBL, BCE YETHIPE JOCTYIHBIX MPABOBBIX MHCTPYMEHTA OOBEAUHSET OJTHO
CTPYKTYPHOE OTpaHHYCHHE — HEOOXOJMMOCTh YCTaHOBJICHUS! KOHKPETHOTO aBTOPA BBICKA3bIBAHUSL.
VIMeHHO 3TO oOrpaHuYeHHe, a HE OTCYTCTBHE HOPM KaK TaKOBBIX, COCTaBJISI€T OCHOBHOM
MIpaKTUYECKU Oapbep [UIsl MOCTPAJAaBLIMX OT BUKTUMOJIEMMMHIa B COLMAIBHBIX CETSAX, YTO
COTJIaCyeTCsl ¢ BBIBOJIOM, ChopMyIMpoBaHHBIM B moapaszene «lIpeaensr neiicTByomero npaBoBoro
PETyIUpPOBAHUSY.

OtnenpHOTO pazbopa 3acimyxuBaer OykBaimbHas ¢opmymupoBka cT. 131 YK PK: yromnosHo
HaKa3yeMbIM TPH3HAETCS «YHWIKCHHE YECTH U JIOCTOMHCTBA JIMYHOCTH, BBIPAKCHHOE B
HenpuiInyHON ¢opme». KiroueBBIM 3/eMEHTOM cocTaBa SIBISICTCS HeNpwindHas —(opma
BbICKa3bIBaHUSI — Ipy0asi, HElleH3ypHasi UM OcKopOuTenbHas mo cruiuctuke. OTcioa cieayer,
YTO MOJaBisAONIee OOJBIIMHCTBO THUIMYHBIX BHUKTUMOJNEHMSIIMX KOMMEHTapHeB («cama
BHHOBATa», «0 4€M OHa JyMaia, KOrja Tak 0/IeBajachy, «3a4eM BOOOILE Ty/a Molia») GopMaibHO
He o0pazytoT coctaBa cT. 131 YK PK, nockonbky 1o opme sSBISIOTCS OLEHOUHBIMH CYXIACHUSIMU
(xaTeropus (0)), a He OCKOPOJIEHUEM B YTOJIOBHO-IIPABOBOM CMBICJIE: OHU MOPHUIIAEMbl 3TUYECKHU, HO
JTAHHOW HOPMOI HE TPecIeayIOTCs. DTOT BBIBOJI HE CIEAYET PacleHUBATh KakK MPOOeNl yTOJIOBHOTO
3aKOHA: OrpaHMYEHUE OTBETCTBEHHOCTH HENPWINYHOM (OpMON BBICKA3BIBAHUS OTpa)KaeT
CO3HATENIbHBIA OajlaHC MEXY 3alIUTOM TOCTOMHCTBA JIMYHOCTU M CBOOOAON BBIPAKEHHUS MHEHMS.
OH 03Hauaer JIMlIb, YTO BPEJ OT MPABOMEPHBIX OLIEHOYHBIX CYXIEHUH JOIDKEH MPeaylnpexaaThes
HE YTOJIOBHO-TIPAaBOBBIMH, a IIPOLIECCYaTbHBIMU U OPTaHU3AI[MOHHBIMU CPEICTBAMH.

Mescoynapoonsie cmanoapmal 3auiunot om 6MopudHol eukmumuzauyuu u npakmuxa ECIT4
CpaBHUTENBHBIN aHaIU3 MO3BOJSET KOHCTATUPOBATh, YTO B MEKIYHAPOJHOM U €BPONEHCKOM
MpaBe 3aliiuTa OT BTOPUYHON BUKTUMU3ALNUU cPOPMYIHpPOBaHA KaK CAaMOCTOSITENIbHAs 0053aHHOCTD
rocynapctBa. Jlekiapaiuss OCHOBHBIX HPUHLMIIOB MPABOCYAMS IJIsl JKEPTB MPECTYIUICHUH U
3noynotpebnenus Biactbio (OOH, 1985) TpebGyer oOpamiatbes ¢ KepTBaMH C COCTpaJaHHEM U
YBaKEHHEM K UX JOCTOMHCTBY (II. 4) M MPUHUMATH MEPHI MO 3aIIUTE MX YaCTHOM *u3HH (1. 6 d).
HupextuBa 2012/29/EC 3akpersieT mpaBO >KEPTB Ha 3alIUTy OT BTOPUYHONM M TOBTOPHOU
BUKTUMU3aIMK (cT. 18), 00sA3bIBacT rocynapcrBa 3alMINaTh WX YAaCTHYIO >KM3Hb W MOOILPSTH
camoperynmupoBanue CMMU B »aT0oit cdepe (ct. 21), a Takke oOecrmeynBaTh MOJATOTOBKY
MOJINLENCKUX, IPOKYPOPOB U Cyzel 1o BompocaM oOpaieHus ¢ xeprBamu (cT. 25). CramOynbckas
koHBeHIUsl (2011) nmomyckaer HCHOIb30BaHHE B CyAE CBEIACHHM O CEKCyaJbHOM MPOLUIOM U
MOBEJCHUM KEPTBBI JIMILb B CIy4asx, KOrJa 3TO OTHOCUMO M HeoOxoaumo (cT. 54). Jlupektua
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(EC) 2024/1385 Bnepsrie Ha ypoBHe EC ycTaHOBHIIA YTOJIOBHYIO OTBETCTBEHHOCTH 3a OTIEIHHBIC
dbopMbl kuOepHAcHIIUS — B TOM YHCIEe KHOEpIpecienoBaHHEe W KUOEpAOMOTarelbCTBO — H
MpeaycMOTpesia MEpHI 10 ONEPATUBHOMY YIJICHUIO COOTBETCTBYIOIIUX OHJIAH-MaTepHAIIOB.

EBpormeiickuii cyq 1o mpaBaM 4YeJOBEKa II0CIEIOBATENbHO pPacCMaTPUBAET BTOPUUYHYIO
BUKTHMH3AIMIO B paMKax MO3UTUBHBIX 0053aTeIbCTB rocynapcTsa mno cr. 8 KonBeHmuu (mpaBo Ha
yBa)keHHe yacTHOM xu3Hu). B nene Y. v. Slovenia (2015) Cyn npu3Han HapylieHue CT. 8 B CBS3H C
TE€M, YTO 3asBUTENbHUIA, HA MOMEHT COOBITHI HECOBEPIIECHHOJETHSS, ObUIa JMYHO JOIpPOIIEHA
OOBHUHSIEMBbIM, KOTOpBIM 3a/laBajg €il yHHM3UTENIbHbIE BOIPOCHI, a HAIMOHAIbHBIE OPraHbl HE
obecreuniy 3amuTy e€ JINYHON HEMPUKOCHOBEHHOCTH B X0/ie Tipotiecca. B mene J.L. v. Italy (2021)
Cyn BrepBble MPsSMO KBATU(UIIMPOBAT KaK HapYIICHUE CT. 8 (GOPMYIUPOBKU CaMOTO CyaeOHOTO
aKTa: amneJUISIUOHHBIA CyJ, ONMpaBJaB OOBHHSIEMBIX B TPYIIIOBOM H3HACHIIOBAHUH, MPUBOIWI HE
OTHOCSIIIHUECS K JICNTy CYKIACHHS O JIMYHON KU3HHU, CEKCYATbHOCTH M «HEJTMHEHHOM» 00pa3e KU3HU
sasBuTenbHUIBI. ECITY ykazan, 9to cyabl 00si3aHbl M30eratb BOCIPOM3BEACHHS TEHIEPHBIX
CTEpEOTUIIOB U HE MOABEPraTh KEPTB BTOPUYHON BUKTUMHU3ALUU Yepe3 SI3bIK CYylIeOHBIX PEIICHUN.
Hakownen, B gene Delfi AS v. Estonia (2015) bonbinas nanata npusHaia coBMecTUMO# co cT. 10
KoHBeHIIMM OTBETCTBEHHOCTh KPYIHOTO HOBOCTHOTO TOpTaja 3a SBHO IPOTHUBOINPABHBIC
aHOHHMMHBIE KOMMEHTApUHU IOJIb30BaTeNeil, KOTOpble OH CBOEBPEMEHHO He yaamuia. M3 storo
pelIeHusI BHITEKAET, YTO BO3J0KEHHWE Ha ONEpaTOpOB IUIATGOPM OOS3aHHOCTEH MO MOJepaliu
OUYEBUJHO HE3aKOHHOTO KOHTEHTAa HE IPOTUBOPEYUT CBOOOJE BBIPAKCHUS MHEHHUS TMIPH
COOJTIO/ICHUH TIPUHITUIIA COPa3MEPHOCTH.

XOoTsl 3TH CTaHAapThl He SBISIOTCS s Kaszaxcrana oO0s3aTenbHBIMH, OHHM IIEHHBI Kak
OpUEHTHp MO IByM mnpuuyuHam. [Ipexne Bcero, B HUX 3allUTa OT BTOPUYHONW BUKTUMHU3ALUU
3aKperjieHa Kak CaMOCTOSITENbHAas OO0s3aHHOCTh TOCYIapCTBa, a HE TOJNBKO KaK JTUYECKOE
noxkenanue. [loMMMoO 3TOro, OHM CMEMIAIOT AKIEHT C HaKa3aHHUsS OTAEIbHBIX KOMMEHTATOPOB Ha
MpPOLIEypHBIE MEpHI: MOATOTOBKY MPaBONPHUMEHHUTENEH, TpeOOBaHMS K SI3BIKY IMPOIIECCYalbHBIX
JOKYMEHTOB, MeEXaHHU3Mbl YyBefomieHus mnatrgopm. Kak pa3 Takue Mepbl MpoIIe BCETO
peain30BaTh B Ka3aXCTAHCKUX YCIOBUSAX 0€3 pacHIMpEeHUs PePECCHBHOTO HHCTPYMEHTAPUSI.

Onwvim Pecnyonuku Y3oekucman u 2ocyoapcme CHI?

He menee 1eHeH Ui Ka3aXCTAaHCKOTO IMPABOTPUMEHUTEINS OIMBIT TOCYAApPCTB, OJM3KUX IO
MIPaBOBOM TPAIUIINH, S3BIKY U COLIMOKYJIBTYPHBIM yCTaHOBKaM. B oTnnume ot crangaproB CoBera
EBpormbl, pemienus, BblpabotanHbie B rocymapctBax CHI', ¢opmupoBamuch B comocTaBUMBIX
WHCTUTYIIMOHANBHBIX YCIOBHIX U TIOTOMY JIETY€e MOAIAI0TCA aanTalllu.

Haubonee mocnenoBarensHyo pegopmy B pernone nposena Pecrybnuka Y30ekuctaH. 3akoH
Peciyommkn  V36exkucran ot 2 centsaops 2019 roma Ne 3PVY-561 «O 3ammure >KEHIUH OT
MIPUTECHEHUS W HACWIIHS» 33Kl 3a )KEePTBOM IPaBO Ha OCCILIATHYIO MPABOBYIO, COIUAIBHYIO,
TICUXOJIOTHYECKYIO ¥ MEIMIIMHCKYIO TIOMOIIb, HAa TIOJydeHUE OXPAHHOTO OpJepa U Ha BO3MEIICHHE
MaTepHATHLHOTO ¥ MOPAJILHOTO Bpe/la ¢ OCBOOOXJICHHEM OT YIUIATHI TOCYIAPCTBCHHON MOILUTHHBI
(ct. 4), mpexycMOTpen CO3/1aHue CHEIHATbHBIX IIEHTPOB MOMOIIH XepTBaM (CT. 27) U OTIACIbHYIO
rapaHTUI0 KOH(HIEHIIMAIBHOCTH CBeAeHH o moctpanasineit (ct. 30). s Tembl HacTosIie
CTaThbH CYIIECTBEHHO, YTO 3aKOH MPSMO BKJIIOYAET B TMOHATHE WPECIeIOBaHUs JCUCTBUSA,
COBepIIIaeMbIe MOCPEJICTBOM CETEeH TelIeKOMMYHHKAIUi, B TOM uucie cetu MutepHer (cT. 3), TO
€CTh MPU3HAET IUPPOBYIO CPEy CAMOCTOSATEIIBHBIM MPOCTPAHCTBOM MPUIHHECHHS Bpea.

3akonom PecnyOnmukm Y306ekuctan ot 11 ampens 2023 roma Ne 3PVY-829 pedopma Owuia
MPOJIOJDKEHA: BBEJIEHA YrOJOBHAas OTBETCTBEHHOCTh 3a JoMamHee Hacuiue (cT. 126-1 YK

PeciyOnmmkn  V30ekucTaH), OXBaThIBAMOIIas, IOMHUMO (PU3UYECKOTO0 HACWJIUS, YHUXKCHUE,
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3alyruBaHKue U U3O0JIALNIO TIOCTPaJaBIleH, a Tak)Ke 3a paclpoCTpaHEeHHEe U300paKeHU HHTUMHOTO
xapaktepa 0e3 coriiacusi IMiia Wik yrpo3y Takoro pacrnpoctpanenus (ct. 141-3 YVK); ycranosiena
aJIMMHHCTpaTHBHasi OTBETCTBEHHOCTb 3a CeKCyajbHble JomorareibcTBa (cT. 41-1 KoAO) u 3a
MeHee Tspkkue Gopmbl qomamntHero Hacwius (cT. 59-2 KoAOQO); cpok melcTBUS OXpaHHOTO oplepa
no pemeHuto cyaa ysenudeH ¢ 30 gueit no oxHoro roga (Gazeta.uz, 2023). PazbsicHeHust 1o
MPUMEHEHUIO HOBBIX HOPM JaHbl moctaHoBieHueMm Ilnmenyma BepxoBnoro cyna PecnyOnuku
V36ekucran ot 20 HOs0ps 2023 roga Ne 30. OcoObrit uHTEpec npeacrasiseT cr. 141-3 YK: ona
KpPUMUHAIU3UPYET OAHY W3 Haumboiee TsHKENbIX GopM HUGPOBON BTOPUYHONW BUKTUMHU3ALMH —
my0arYHOe «pazobiiadeHuey MOoCTpajaBlIell yepe3 pacpoCTpaHEeHWEe UHTUMHBIX MaTepHalioB, —
KOTOpasi B Ka3aXCTAHCKOM IIPaBE€ OXBATHIBAECTCS JIMLIb OOIIMMHU HOPMaMU O HENIPUKOCHOBEHHOCTH
YaCTHOMW KU3HU.

Wnaue, yem B Kazaxcrane, peméH B Y30ekucTane ¥ BOOPOC O 3alIUTE YECTH U JOCTOUHCTBA.
Knesera (ct. 139 YK Pecnybmuku VY36ekucran) u ockopOnenue (ct. 140 YK) coxpanmmm
yrOJIOBHO-TIPABOBOM XapakTep, XoTs B Aekadpe 2020 roga nuiieHue cBOOObI ObLTO UCKIIOYEHO U3
WX CaHKIUH; MPH 3TOM pa3MelIeHHe MOPOoYalluX WIA OCKOPOUTENbHBIX CBEICHUU B CpPEICTBaX
MaccoBod MHGOpPMAIUHU, CETAX TEJICKOMMYHUKAIMM WM ceTH VIHTEepHEeT MpsiMO BBIIEICHO B
KauecTBe KBanupuuupymomero npuszHaka (Gazeta.uz, 2020). Takas KOHCTPYKUMSI TpPHU3HAET
MOBBILIEHHYIO OOILIECTBEHHYIO ONACHOCTh OHJIAiH-BBICKa3bIBaHUM, HO, MOJ0OHO Ka3aXCTaHCKOU
MOJIENM, MPENAINOoJaraeT yCTAHOBJIEHHE KOHKPETHOIO aBTOpa M IOTOMY HE pELIaeT Mpoliemy
MaccOBOI'0 aHOHMMHOI'O BUKTUMOJIEMUHTa.

OnbIT Y30ekucTaHa BBICBEUMBACT W MPEJENbl YHCTO 3aKOHOAATEIILHOTO  PEIICHHS.
amcuannoB u Xonmupsae (2024), npoananusuposaB 10 462 amMUHUCTPATUBHBIX M YTOJIOBHBIX
nena 3a anpenb—aekadpb 2023 roja, yCTaHOBHMIIM, YTO CYJbl HEPEIKO PACIEHUBAIOT HACHIIUE Kak
«cemeifHoe naeno», B 28% ciydyaeB OCBOOOXJAIOT IPaBOHAPYIIUTENS OT OTBETCTBEHHOCTH CO
CCBUIKOM Ha MAaJO3HAYUTENIBHOCTb, @ B pANE [ K OTBETCTBEHHOCTH 3a JOMAIIHEE HACHUIINE
MPUBJICKAIOTCS. CaMU MOCTPAJaBIlINe, OTBETHBIINE OOUAYMKY OCKOPOJICHHEM WM 3alllUIIaBLIMECs
¢usnuecku. [lepen Hamu HarisaHas ¢opMa HWHCTUTYLHOHAJIBHOIO BUKTHUMOJEHMHHra: HOpMa,
CO3/1aHHAas AJIs 3aIIMTHl MOCTpaJaBIlIel, B MPaBONPUMEHEHUH OOOpAayMBaETCs MPOTUB HEE, YTO
coryiacyercsi ¢ 3apy0eXHBbIMU JaHHBIMU O BOCHPOHU3BOJICTBE OOBHHSIOIIMX YCTAaHOBOK BHYTPHU
cuctemsl npaBocyaus (Maier, 2008; Campbell, 2008).

B npyrux rocynapctBax CHI' akueHThl pacctaBieHsl nHaue. Keipreizckas PecnyOunka
3akoHoMm ot 27 ampens 2017 roma Ne 63 «OO06 oxpaHe M 3alIUTe OT CEMEWHOrO0 HACHIIHS»
IpeJOCTaBUIIa MPABO COOOIIATh O HACKIIUU JIFOOOMY JIMILY, KOTOPOMY O HEM M3BECTHO, YTO CHUMAET
C TMocTpajaBlleld Opemsi €IWHOIMYHOro oOpamieHus W ocialiseT JAaBJIeHHE CO CTOPOHBI
OKpPY’KEHHUSI, a TaK)Ke BBEJa MPOrpaMMbl KOPPEKIUH MOBEACHUS UL, coBepmnBIMX Hacuiaue (UN
Women, 2017). B Poccuiickoii ®enepanuu CrlenHaIbHBIA 3aKOH O TPO(HIAKTHKE CEeMEWHO-
OBITOBOIO HACWIMs TaK W HE NPUHAT, a NMoOoum B OTHOomeHuH Onum3kux sun B 2017 romy
nexkpuMuHanu3oBanbl (Bopommnoa & Mysbikankuna, 2019); 3ammTa  noTepreBLIEro OT
BTOPUYHOM BUKTHMMHU3ALUHU 00ECTIEUMBAETCS PEUMYIIIECTBEHHO MPOLECCYaTbHBIMU CPEICTBAMU —
BO3MOKHOCTBIO 3aKpBITOTO CyJAeOHOro pa3duparenbcTBa IO JejlaM O NPEeCTYIUIEHUSX MPOTHUB
MOJIOBOM HEMPUKOCHOBEHHOCTHU M MOJIOBOM cBOOOABI (1. 3 4. 2 cT. 241 YIIK P®D), coxpanennem B
TallHE JaHHBIX O JUYHOCTH mnoteprneBuero (4. 9 cr. 166 VIIK P®), a taxke pa3bsCHEHUAMH
noctranoBieHus Ilnenyma BepxoBHoro Cynma P® or 29 urona 2010 roga Ne 17 o rapantusix
y4acTusl MOTEPIEBIIETO B YTOJIOBHOM CYAOIPOU3BOJICTBE.

Ha nagHannoHanbHOM ypOBHE Ba)XHOM Bexoil cran monenbHblid 3akoH MIIA CHIT «O

MPOTHBOJICUCTBUU CEMEHHO-OBITOBOMY HACWIMIO», pa3paboTaHHbId 10 wuHuUIMaTuBe CeHaTa
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[Tapnamenta PecnyOmumku Kazaxcran, omoOpennsiii IlocrosHuoit kommccuert MITA CHIT mo
paBoOBBIM Bompocam B HosOpe 2025 roma B Jyman6e u mnpunsateii 22 mas 2026 rona
(Tengrinews.kz, 2025; Mexnapinamentckas Accambies CHI', 2026). He obnanas o0si3aTenbHON
CHJION, MOJETIBHBIN aKT TeM He MeHee (OpMHUpPYET OOIIYIO Ul perruoHa MOHATUHHYIO OCHOBY U
MOXXET  CIYKUTh  IUIOIIAJKOM  JUIsl  COIVIACOBAaHHOTO  3aKpeIUIeHUss B  HAIMOHAIBHOM
3aKOHOZATEIBCTBE FapaHTUN HEJOIYIIECHNUs BTOPUYHON BUKTUMHU3ALMU, B TOM YUCIIE B €€ OHJIAH-
dhopmax.

IIpoBenénHOE comocTaBieHNe NPUBOIUT K TpEM BbIBOaM. OOLIMM /1JIs1 pEeTMOHa sBIISETCS TO,
4TO HHU OJHO U3 paccMOoTpeHHbIX rocynapctB CHI' He BblaenseT BUKTUMOJCHMUHI B
CaMOCTOSITENIbHBI OOBEKT PEryIMPOBAHUS: 3aIlUTa CTPOUTCA Yepe3 OOlIre HOPMBI O YECTH U
JIOCTOMHCTBE, CIIEUAIbHOE 3aKOHOJATEIbCTBO O HACWIMK U IpOLECCyallbHble TapaHTHH. B To ke
BpeMsl y30€KHCTAaHCKUH OIBIT — MpPSAMOE YIOMHUHAaHUE CeTU VIHTepHET B OIpeleIeHUH
Ipeciel0BaHus, KpPUMHHAIN3ALUs PaclpOCTpPAaHEHUS WMHTUMHBIX H300pakeHMil Oe3 cornacus,
rapaHTus KOH(QUACHIUAIBHOCTH CBEAECHUIN O MOCTpajaBLIel U JUIMTEIbHBIM OXpaHHBIA opAep —
J€MOHCTPUPYET TOYEUHBIE PEIICHUs, YUUThIBaolMe LU(pPOBOE M3MEpeHUe Bpeda 0e3 BBeACHUs
IIMPOKOIO  COCTaBa, CHOCOOHOIO OrpaHUYMTh CBOOOJY BBIPQXKEHHUS MHEHHS, M MOXET
paccmarpuBaTbcsi  Kak  opueHTHp — ana Kasaxcrana. Hakonern, y30ekucTaHcKas
[IPaBONIPUMEHUTENbHAS MIPAKTUKA CIYKUT MPEAOCTEPEKEHUEM: 0€3 U3MEHEHHs] YCTAHOBOK CaMUX
MIPABONPUMEHHUTENCH JaXe MPOrPECCUBHBIE HOPMBI BOCIPOU3BOAAT BUKTUMOJICHMUHT, a 3HAYMT,
MOJITOTOBKA CJIEJIOBATEINIEH, MPOKYPOPOB H CYEH MPHOOpETaeT NEPBOCTEICHHOE 3HAYCHHE.

Oocyscoenue pe3yibmamos u nPaAKmMuiecKue nPedioHceHus

[lonydyeHHbIE  pe3ynbTaThl  MOAKPEIUIAIOT OCHOBHOM  apryMEHT CTaTbU:  IIPaBOBOM
uHcTpyMeHTapuil PecnyOnuku Kazaxcran chopmupoBaH A 3aliUThl OT TPaJULMOHHBIX,
UACHTUDUIHMPYEMBIX (OPM MMOCATaTeIbCTBA U HEJOCTATOYHO aJAaNTHPOBAH K PACHpENesIEHHOMY,
MaccOBOMY M aHOHMMHOMY XapaKTepy BHUKTUMOJEHMHUHIA B COLMANIBHBIX ceTsX. Peub uIET He o
IIPAaBOBOM BAaKyyMe, a O CTPYKTYPHOM HECOOTBETCTBUH MEXAY IPHUPOION Bpela U YCTPOKWCTBOM
JOCTYITHBIX CPEJCTB 3aIUTHI.

HoBusna wuccienoBaHus 3aKkiro4aeTcss B TOM, YTO B HEM BIEPBBIE CHCTEMAaTU3UPOBAH
neicTByrouii  mpaBoBoil uMHcTpyMeHTapuit PK npumenuTenbHo K BUKTUMOJIEHMUHTY B
COLMAIBHBIX CETAX, MPOBEIECHO pa3TpaHMYCHHE BUKTUMOJEHMMHMHIa W CMEXHBIX IPABOBBIX
KaTeropui, COCINHEHbl IOPUAUUYECKUN U NICUXOJIOTMUECKUN MOAXOAbl B €IUHYIO aHAIUTHUYECKYIO
paMKy, a Ka3axCTaHCKOE pEeryJIMpOBaHUE COIOCTABICHO C MEXAYHAapOJHBIMU CTaHIapTaMH,
npaktukoit ECIIY u ombitom rocymapcts CHI, B mepByio ouepenp PecnyOnmuku Y30ekucraH.
[IpakTiueckasi 3HaYMMOCTh PabOTHI COCTOMT B BO3MOXKHOCTH €€ HCIOJB30BaHUS COTPYIHUKAMHU
MIPaBOOXPAHUTENIbHBIX OpPraHOB, U B MEPBYIO OYepelb OPraHoB MPOKYpaTypbl, MpU BbIPaOOTKE
MO3UIUH O 00pallleHUsIM OCTPaIaBIINX, MOIBEPTIIUXCSI OOBUHEHHIO B OHJIAMH-TIPOCTPAHCTBE.

[To muenuro aBTOpPOB, 3apybOexkHas nureparypa (B yactHoctH, Campbell & Raja, 1999; Orth,
2002) crpaBeyIMBO OMHUCHIBAET BTOPHUUHYIO BUKTHUMHU3ALUIO KaK PE3yIbTaT WHCTUTYLIMOHAIBEHOTO
B3aMMOJICHCTBHS, OJTHAKO HEIOOLEHUBAET CeUU(UKY TOPHU30HTAIBHON BTOPUYHOM BUKTUMHU3ALHH.
B ominume or nomuuuu, cyaa WIM MEIMLIMHCKOIO YUYPEXKJEHUS, aHOHHMHBIM KOMMEHTaTop B
COLMAJILHOW CeTH He 007ajaeT HajJ TMOCTPAJaBIIUM HHU IpoLEecCyalbHOW, HU (PaKTHUUECKOM
BJIACTBIO, & €r0 BBICKA3bIBAHWE NPHUUYMHAET BPEJ HE Yepe3 OTKa3 B IOMOIINM WM HEJOBEPHE
JIOJDKHOCTHOTO JIMIA, a 4Yepe3 IMPOCTOE YMHOKEHWE OJHOTHUIHBIX peakuuid. MMeHHOo »ToT
KOJIMYECTBEHHBIN, KYMYJIATHUBHBIM MEXaHM3M — MOATBEPKIAAEMBIM JaHHBIMH O MPUOPUTETHOM

pacrpoCcTpaHEHUH SMOIMOHAIBHO 3apshKEHHBIX M OOBHHsIONMX cooOmenuid (Brady et al., 2017,
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Stubbs-Richardson et al., 2018) — o6pasyer creruduky nudGpoBOro BUKTUMOICHMUHTA U TOJIKEH
paccMaTpuBaThCs OTIACIBHO OT KJIACCHMYECKOM MOJENM BTOPHYHOM BHKTHMH3amuu. OTCroaa
HpaKTI/ILIeCKI/Iﬁ BBIBOJ: MCPBI HpOTHBOHeﬁCTBHH JOJI’KHBI GBITB HalpaBJICHbI HC Ha IMPECCUCHUC
OTJICBHBIX BBICKA3BIBAHUN (YTO MPU UX aHOHUMHOCTH M MHOXXECTBEHHOCTH Masod((PEKTHUBHO), a
Ha CHI)KEHHE COBOKYIMHOro 3((dexTa — MOAEpaliio IOTOKa KOMMEHTApHEB, OINEPATHBHYIO
HOJIEPKKY TIOCTPAIABIIETO M IPOCBETUTEIBCKYIO paboTy.

ConocmaenieHue ¢ MexaHuzmamu RPOMUBO0eCMEUs UHBIM hOPMAM 8PEOOHOCHO20 KOHMEHMA

[TokazaTenbHBIM 17151 OIIEHKH 3PEJIOCTH IIPABOBOTO PETYIMPOBAHHUS SIBJISETCS CPAaBHEHUE C TEM,
KaK Ka3axCTaHCKOE 3aKOHOJATENIbCTBO pearupyeT Ha HMHbIC KaTEerOpUU BPEIOHOCHOTO OHJIAWH-
koHTeHTa. B PecnyOnuke Kazaxcran copMupoBaH OTHOCHTEIBHO Pa3BUTHIA HMHCTPYMEHTApHA
MPOTUBOJCUCTBUSL DKCTPEMUCTCKUM H TEPPOPUCTHUYECKUM MaTepHaliaM, 3aBEAOMO JIOKHOM
nH(OpMAILINY, a TAKKEe KOHTEHTY, TMOCATAIONIEMY Ha IpaBa HECOBEPIICHHOJICTHUX, BKIFOYAFOIIAN
aJIMMHHUCTPATUBHBIE MEXaHU3Mbl OTPAaHUYEHHUS JOCTylla M B3aUMOJICHCTBHE YIIOJTHOMOUYEHHBIX
OpraHoB c oreparopamMu maThopm. CnenoBaTensHO, rocyJ1apcTBO obnamaer
WHCTUTYIIMOHATBHBIMA U TEXHOJIOTMUYECKUMU BO3MOXKHOCTSIMU JJISl ONEPATHBHOTO pearupoBaHUS
Ha ompeeEHHbBIC KATErOPUH OHJIAWH-KOHTEHTA, KOTa 3TO IPU3HAETCS IPUOPUTETOM.

BHUKTUMONIEHMUHT B 3TOT KPYr IPHOPHUTETOB MOKA HE BKIIOYEH, XOTS €ro IMOCIEICTBUS IS
KOHKPETHOT'O TMOCTPaJaBIIeT0, COTJIaCHO PACCMOTPEHHOM IMTepaType, MOTYT OBITb HE MEHee
TPAaBMAaTUYHBIMU. OTO PACXOXKJICHHUE TMPEJCTABISETCS HE CTOJBKO CO3HATEIBHBIM pEUICHUEM
3aKOHOJIATENsl, CKOJIBKO CIJIEICTBUEM TOTO, YTO BUKTUMOJICHMHUHT JIOJITO€ BPEMsI BOCTPUHHMAJICS
Kak MoOO04YHBIH 3PQeKT cBOOOIHON OOLIECTBEHHONW IHUCKYCCHH, a HE KaK CaMOCTOSITENIbHAas
npo6iema. FiIMEHHO B I3MEHEHHUH 3TOW ONTHUKU — OT «ECTECTBEHHOW PEeakIuu OOIIECTBEHHOCTH K
«bhaxTopy, TpeOyrolieMy MNPOAKTUBHOTO PEArHpOBaHUS» — COCTOUT KIIIOUEBas PEKOMEHAAIUS
paloThI.

BwmecTe ¢ Tem nepeHoc MEXaHU3MOB OTPAHUYEHHMS TOCTYIIA, CO3/IaHHBIX JJIsl IPOTUBOICUCTBUS
AKCTPEMU3MY U TEPPOPU3MY, Ha chepy BUKTUMOJIEHMUHTA HE MOKET ObITh aBTOMAaTUYECKUM: TaKUE
MEXaHU3MBI TIPEINOJIaraloT BHICOKYIO CTENIEHb BMEIIATENICTBA B CBOOOJY BBIPAKEHUS MHEHUS U
OTpaB/JaHbl UCKIIOUUTEITHLHON OOIIECTBEHHON OIACHOCTHIO COOTBETCTBYIONIErOo KOHTEHTa. Jljis
BUKTUMOJICIMUHTA, TPEIACTABISIONIET0 COOO0M MPEUMYIIECTBEHHO OIICHOYHBIE BBICKA3BIBAHUS,
0ojee copa3sMepHBIM TMPEACTABISETCS HE pacIIUpPeHHe PENpecCHBHOTO HHCTPYMEHTapHs, a
pa3BUTHE OOJIETYEHHBIX, OPUEHTHUPOBAHHBIX HA TMOCTPAJABIIETO TMPOIEAYp — YHPOIIEHHOM
XKanoObl Ha TuIaThopMe, WHCTUTYIMOHAIBHOW MOAAEPKKU TpU OOpalleHHH K aJMHUHUCTPALUU
pecypca, pa3bSCHUTEIbHOU padOThl — B COYETAHUHM C TOUCYHBIM MPUMEHEHHEM CYIIECTBYIOIIUX
HOPM O 3alIuTe 4YeCTH W JOCTOMHCTBA B HamOosiee TpyOwIx ciydasx. EBpomeilickas mojenb,
OCHOBaHHAasi Ha MEXaHMW3ME YBEJAOMIICHUS W <«IOBEpeHHBIX curHanmm3aropax» (Permament (EC)
2022/2065, ct. 16, 22), u noruka pemenus ECITY mo memy Delfi AS v. Estonia goka3piBaroT, 4To
Takou 0ajaHC JOCTHKUM 0e3 N30BITOYHBIX OTPAHMYCHU CBOOOIBI CIIOBA.

OTaenbHOrO BHUMAaHUSL 3aciHyKUBAeT pOJIb OpPraHoB NpPOKypaTypel. B orianume oT
CHEIUATU3UPOBAHHBIX MOAPA3ACICHUNA IO NPOTUBOJAEHCTBUIO SKCTPEMUCTCKOMY KOHTEHTY, B
CTpYKType mpokypaTypsl Pecriyonuku Kaszaxcran He BbIIEICHO HampaBlieHHE, OTBETCTBEHHOE 3a
pearupoBaHMe Ha cIydad MyOJIMYHOTO OOBHHEHMsI TMOCTPAJAaBIIMX B PE30HAHCHBIX JENax.
dopMHUpOBaHNE COOTBETCTBYIOIIEH MPAKTHKUA — Ja)e 0€3 BBEJCHUS HOBOT'O COCTaBa — MOTJIO ObI
BKJIIOYaTh METOJUYECKHE PEKOMEHJAIMHM HIDKECTOSIINM TPOKypaTypamM I0 BHECEHHIO aKTOB
MMPOKYPOPCKOTO HA30pa B aipec MEIUAPECYPCOB U ONEepaToOpoB MIaTHopM B HanOOIee BOMUIOIINX

Cllydasx, a TaKkxke Mo (popmMyarupoBKaM COOCTBEHHBIX MPOIECCYaNbHBIX JOKYMEHTOB U MYOIUYHBIX
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kommeHTapueB. [logxon ECIIY B nene J.L. v. Italy, pacnpocTpanuBiiuii TpeOoOBaHNE HETOMYIICHUS
BTOpH‘IHOfI BUKTUMH3AllUU HaA A3bIK CYILG6HBIX AKTOB, MOXKCT CIYXWUTb OPUCHTUPOM U JIA
(hOpMyIMPOBOK OOBUHUTEIHHBIX JOKYMEHTOB.

Hpezmomem/m 1o COBECPIICHCTBOBAHUIO 3aK0HOAATEC/IbCTBA H
HpaBOHpHMeHHTeJIbHOﬁ NMPaKTUKH

C yuétoM mpOBENEHHOTO pa3rpaHUYCHHs MPEANIOKeHUs CHOPMYIUPOBAHBI TaK, YTOOBI HE
MpeBpalaTh BAKTUMOICHMUHT B CAMOCTOSITEJIbHBIN COCTaB MPaBOHAPYIICHHUS, & YCUIUTh PABOBBIE
rapaHTHUU MOTEPIIEBLIETO TaM, TJe IEHCTBYIOIINE HOPMBI YK€ TPUMEHUMBI JTHOO T/1e TPoOes HOCUT
IIPOLICAYPHBIN XapaKTeD.

1. I'apanmus nedonywenus emopuunou euxmumuzayuu 6 YIIK PK. Tlpennaraercst 10MOTHUTH
ct. 71 VIIK PK npaBom nortepneBiiero Ha 3alllUTy OT BTOPUYHOM BHUKTUMHU3ALUU B XOJ€
yrOJIOBHOTO TpOIlecca, a HOPMBI O JOMPOCE MOTEPIEBIIEr0 — MPABUJIOM O HEAOMYCTUMOCTH
BOIIPOCOB O €r0 MPOILIOM CEKCyallbHOM MOBEIEHNH, BHELITHEM BUJE U 00pa3e *KU3HU, eCIM OHU He
UMEIOT MPSMOTO OTHOIIEHHs K oOcTosATenbcTBaM jena (mo oOpasmy cT. 54 CramOynbckoi
koHBeHMU u ¢ yd€rom moaxona ECIIY B mene Y. v. Slovenia). Takoii 3amper oOmamaet
IIPOLIECCYaIbHBIMU TOCJEACTBUAMU: BONPOC, 3aJaHHBIA BONPEKU €My, IOJUIEKUT CHATHUIO
Ipe/iceaaTeNbCTBYIOIINM, a IEUCTBUS JOHDKHOCTHOTO JIUIa — 00KaJIOBaHMUIO.

2. Konghuoenyuanonocmo ceedenuii o auynocmu nomepneguie2o. Bo3MOXKHOCTb 3aKPBITOTO
cyaebHoro pasouparensctBa (4. 2 cr. 29 VIIK PK) mpemmaraercss JONOTHUTH MPSIMBIM 3aIIPETOM
JUIS OpraHoOB, BEAYIIMX YTOJOBHBIA MPOIECC, PACKPHIBATh B OQUIIMAIBHBIX COOOIIEHUSAX 0e3
coryiacus NOTEPIEBIIErO CBEACHMS, IO3BOJIIOIINE YCTAaHOBUTH €r0 JIMYHOCTh, MO J€IaM O
HaCWJIbCTBEHHBIX NPECTYIUICHUAX U NMPECTYIUIEHUAX MPOTUB IOJOBOH HEMPUKOCHOBEHHOCTH — IIO
a"Hamorun co cr. 30 3akona PecnyOmuku VY36ekucran Ne 3PVY-561 u cr. 21 JlupekTuBsl
2012/29/EC. TlpumenuTenbHo K Haubonee Tsxkenon ¢popme uppoBoii BTOPUYHON BUKTUMHU3ALMU
— PAcMIpoCTPaHEHUIO MHTUMHBIX M300pakK€HUN MOCTpajJaBLIe — 3acIyKHUBAeT U3YUYEHUS OIBIT
cT. 141-3 YK PecniyOnuku Y30ekucraH.

3. Pazvsacuenus Bepxosnoco Cyoa PK. HopmatuBHoe noctanosienue Bepxosuoro Cyna PK
ot 20 mas 2026 roma Ne 3 mpemaraercs JONOJIHUTH Pa3bsSCHEHUEM KPUTEPUEB pa3srpaHUYCHUS
OLIEHOYHBIX CYXJIEHHH, YTBEpXKIEHUH O (akTax, OCKOpPOJEHUS M KJIEBEThl NMPHUMEHUTEIBHO K
BBICKA3bIBAaHUSIM O MOTEPIIEBIINX, B TOM UUCIE B CETAX TEIEKOMMYHHUKAIIHH, a TAKXKE YKa3aHHEM Ha
HE/IOMYCTUMOCTb BOCIIPOM3BEJCHHS B CYIEOHBIX aKTaX TEHJIEPHBIX CTEPEOTHUIIOB U OLEHOYHBIX
CYXJCHHI 0 moBeaeHun notepresiiero (J.L. v. Italy).

4. Ilpoyedypa ons nocmpaodasuiux 6 3akoHooamenbcmee 06 onaaun-niam@popmax. 3akon PK
«O0 onnaitH-TUTaTGOpPMaxX U OHJIANH-PEKIaMey MPEeIIaraeTcs TOMOJIHUTh HOPMOM O PUOPUTETHOM
pPacCMOTpPEHMH BIaJENblaMU  OHJIAWH-TIATGOpPM OOpalleHuii MOTEpHEBIIMX OT YrOJOBHBIX
MpaBOHApYUIEHUN (MX TMpencTaBUTENe) B OTHOIIEHWH KOHTEHTA, COJAEpIKalllero Iopoyaliue
CBEJIEHUs], OCKOPOJICHUS WM CBEACHHUS O YACTHOM KU3HU MOTEPIEBILETo, ¢ BO3MOKHOCTBIO TOJjauu
TaKUX OOpaIIeHUN aKKPEAUTOBAHHBIMHU OPTaHU3AIMSIMH TOMICPKKUA MOCTPATABIIUX MO MOJEIH
«TOBEpeHHBIX curHanmu3atopoB» (cT. 22 Permamenta (EC) 2022/2065). Ilpemnoxenune kacaeTcs
UCKJIIOUUTENIbHO KOHTEHTa Kareropuil (B)—(1) M He 3aTparvBaeT IMPaBOMEPHBIX OLEHOYHBIX
CYXKJICHUU.

5. Ilpasosas nomowp no denam uacmuoeo obeunenus. Ilockonbky aemna o6 ockopOIeHUU
OTHOCSITCS K JIeJIaM YaCTHOTO OOBHMHEHMSI, IIPe/IaraeTcsl 3aKperuTh MpaBo MOTEPIIEBIIETO MO eIy
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0 HACHJIbCTBCHHOM TPECTYIJICHUH HA TapaHTUPOBAHHYIO TOCYAapPCTBOM IOPUIMYECKYIO MMOMOIIbL
npu nonave xanodsl mo cr. 131 YK PK wmnm ucka o 3ammre 4ecTd M JOCTOMHCTBA B CBSI3U C
BBICKA3bIBAHUSIMU O HEM, CBS3aHHBIMH C 3THM JICJIOM.

6. Beoomcmeennoe pecynupoeanue 6 opeamax npoxkypamypeli. B mpenenax NmoIHOMOYHA
[eHepanbHON MPOKYpATYphl IMPEATAaraeTcsi 3aKperuTh B BEJOMCTBCHHBIX aKTax TPEOOBAHUS K
SI3BIKY TPOIECCYaTbHBIX JOKYMEHTOB M IMYOJMYHBIX COOOMICHWI MO [eflaM O HACWIMH —
UCKJIFOYCHHUE OICHOK IMOBEACHUS IOTEPIIEBIIETO U SI3bIKOBOI (hOKYyC Ha IEHCTBUSIX OOBHUHSIEMOTO
(Niemi & Young, 2016), — a Tak)Ke BKJIIOYHTH B IPOTrPaMMbl MPO(ECCHOHATBHON MOATOTOBKH
POKYPOPOB U CliefoBaTesiel MOAyJdb O BTOPUYHOW BHKTHMHU3AIMA W TEXHHUKE JOMpoca
norepreBmux (ct. 25 Hupextusst 2012/29/EC).

[TpOCBETUTENBCKHE MEPBI — PA3BUTHE MEIUATPAMOTHOCTH U KYJIBTYPHl KOMMEHTHPOBAHUS —
OCTaIOTCS HEOOXOMMBIM JOTOIHEHHEM K IMEPCYMCICHHBIM IMPEIIOKECHHSIM, OTHAKO IPABOBBIX
rapaHThil He 3aMEHSFOT ¥ TIOTOMY B MX YHCJIO HE BKJIFOUYCHBI.

3ak/IroueHue

[IpoBenéuusplii aHamU3 MOKa3all, YTO BUKTUMOJIECHMUHT B COLIMANBHBIX CETSAX MPEICTABIISET
CO0OH YCTOWYMBBIN, INMCUXOJIOTUYECKH OOBSICHUMBIA ()EHOMEH, KOTOPBIH, Oyaydd YCHIICHHBIM
apXUTEKTYpol TUIATPOPM, CIOCOOCH MPUUYMHATH TOCTPAIABIIEMY PpPEAIbHBIA, OPUIMICCKU
3HauuMBIi Bpen. [IpaBoBas cuctema PecnyOnmkum Kaszaxcran pacrmonaraet WHCTPYMEHTApUEM IS
3alUThl YECTH, JOCTOMHCTBA U INPOLECCYAlbHBIX IpaB MOTEPHEBIINX, OJHAKO OH ObLI
chOpMUPOBaH Ji1 UHBIX, TOUM(PPOBBIX (OPM MOCATATETHCTBA M MOTOMY OXBATHIBACT SIBICHUE
JIUIIb YaCTUYHO.

OTBeuass Ha HCCIENOBATENbCKUN BOMNPOC, MOXHO 3aKIIOYHUTH: HOPMBI JEHCTBYIOLIETO
3akoHojaTenbcTBa PecnyOnuku Kaszaxcran mo cBoel KOHCTPYKIMH OXBAaTBIBAIOT JIMIIb T€ (OPMBI
BUKTUMOJEHMHUHra, KOTOpPbIE OTBEYAIOT IMPU3HAKAM pPACIpPOCTPAHEHHS MOPOYALIUX CBEACHMIA,
OCKOpOJIeHUsT WJIM KIJIEBEeThl JMOO HapyllaloT HENPUKOCHOBEHHOCTh YaCTHOM  KU3HHU.
[Ipeobnanatoniyie OLEHOYHBIE CY)KJIEHUSI O TMOBEJIEHUU IOCTPa/aBIIEro OCTAIOTCA 3a MpeaesiaMu
IIPaBOBOI'0 PETYJIUPOBAHHUS, YTO OTPAKAET ONpPaBJaHHBIN OalaHC CO CBOOOAOMN BhIpAaXKEHHSI MHEHHUS,
HO HE yCTpaHseT uX TpaBmupymouero pdexra. CpaBHEHHE ¢ MEXIYHApOJHBIMU CTaHIapTaMu
(dupextuBa 2012/29/EC, npaktuka ECIIY, Pernament EC o mudpoBbIX yciayrax) u ¢ ONbITOM
rocynapctB CHI' (B ocoGenHoctu PecmyOnuku VY30eKkucTaH) MO3BOJSET YTBEpXKAaTh, UTO
CHIDKEHHE pPHCKA BTOPHMYHOM BUKTUMH3AIMM TpeOyeT HE HOBBIX 3allPpETUTENBHBIX HOPM, a
MpoIeCCyalIbHBIX MapaHTUH MOTEPIEBIIEro, KOH(MUACHIMATIBHOCTH CBEJICHUN 0 HEM, Pa3bICHEHUN
BBICIICH Cy/1e0HON WHCTAHIIUU, IPOTIEAYP B3aUMOICUCTBHS C OHIAMH-TUIATPOPMAMH M TIOATOTOBKH
MIPaBONIPUMEHUTENEH.

[lepcieKTUBHBIMH ~ HAmpaBJICHUSIMH  JAIBHEUIIUX  MCCIENOBAaHUWA  MPEACTABISIOTCS:
SMIUPUYECKOE H3YYEHHE PACHPOCTPAaHEHHOCTH BUKTUMOJIEHMMMHra B Ka3aXCTAaHCKOM CErMEHTe
COLIMAJIBHBIX CETEM MeToJdaMHM KOHTEHT-aHaIM3a; aHAJIW3 IPaBONPUMEHUTEIBHON IPaKTUKU
(cyneOHBIX aKTOB, MaT€pHaJOB MPOKYPOPCKOTO Ha/l30pa, OOpalieHHi MOTEepPHeBIINX) i OLEHKU
3G EKTUBHOCTH PACCMOTPEHHBIX NMPABOBBIX MEXAHU3MOB; YIIyOJIEHHOE CPaBHUTEIBLHO-IIPABOBOE
U3yuyeHHe NpPaBONPUMEHUTENbHON mpakTuku rocynapets CHI, B wactHocTH PecmyOnmuku
V36ekuctan u Keipreickoin PecrmyOnmku, ¥ OlleHKa BO3MOXKHOCTH aJanTalldd WX PEIICHUH, a
Takke wMojenpbHOro 3akoHa MIIA CHI, B Kka3axCTaHCKOM 3aKOHOJATEILCTBE, aHaJN3
3¢ (HEeKTUBHOCTH MHCTUTYLIMOHAIBHBIX MPAKTUK (B TOM YHCJIE BHYTPUBEAOMCTBEHHBIX PETIIAMEHTOB
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KOMMYHHKAIUH MPAaBOOXPAHUTEIBHBIX OPTaHOB); a TAKXKE U3yUYEHHUE TOr0, KaK BOCIIPUHUMAIOT CBOE
MpOIeCCyalIbHOE IMOJIOKEHHE CaMU MOCTPAJIaBIINe, CTOJIKHYBIIMECS C IyOJHMYHBIM OOCYXICHHEM
CBOETO JIeNa.
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BukTumMO01eiiMUHT KIHe XKI0IpaeHyILIepAiH KYKbIKTAPbIH KOPFAy: KYKBIKTBIK
JKOHE JJIEYMETTIK TaJaay

Awmannsik I'ymumos?, Apysxan Tepexan?”

'Bepnak ateranarel Kapakanmak MemiaekeTTik yausepcuteTi, Hykyc, ©36ekicTan
?KaszakcTan Pecy6mmkacsl bac mpoKypaTypachIHbIH XKaHHAAFEl KYKEIK KOpFay OpraHaapsl
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AHHOTaNUA
Makana oneyMeTTIK KeJiiepAaeri BHKTUMOJEHMHUHITKE — KBUIMBIC VIIH >KayanKepHIUTiKTI
XKoOIpIIeHyIIire apTyFa — JKOHE OHBIH KBUIMBICTHIK TIPOIIECTEri JKSOIpIeHyIIsIep KYKBIKTApBIH JKY3ere

aceIlpyra ocepiHe apHanFaH. TakbIpBINTBHIH ©3CKTLNIri HUQPIBIK IaTdhopManapAblH PEe30HAHCTHIK
KBUIMBICTBIK iCTEpJli KOFAMHBIH KaObUIAaybIHA BIKIAJIBIHBIH apTYbIMEH OHE Ka3aKCTaHBIK oJeOueTTe OVI
KYOBUIBICKA JKYHeNi KYKBIKTHIK TajaaynblH OoilMaybIMEeH TyciHmipimedi. XKympic FhUTBIMEH ofeOueTTi
MOHAPAJIBIK, TAIJAYMEH TONBIKTHIPBUIFaH JOKTPUHAJBIK JKOHE CaJBICTBHIPMAIBI-KYKBIKTBIK 3€PTTEy peTiHe
OpBIHAAABL. BUKTUMONIECHMHUHITIH ICUXOJIOTHSIBIK MEXaHU3M/IEpi (91Nl aJeMre CeHy TMIOTe3achl, 30pay
Typanbl MH(TEp, KeTimeri TEXEYCi3miK ocepi) >KOHE OHbIH KaiTa BHKTHMH3AIUSAMEH OaiJaHbICHI
KapacThIpbUIAbl. BHKTUMONEHMUHT >KO0IpIEeHYIIIHIH MiHE3-KYJIKbl Typaibl Oarajaylibl MiKipJaepeH,
aOBIPOIBI TYCIPETIH MAITIMETTEP/II TapaTyJaH, KOpJaylaH KoHe xana xalOynaH akpIpaTeuUtsill, Kazakcran
PecniyOnukachiHbiH KBUIMBICTBIK, OKIMIIUTK KYKBIK OY3YIIBUIBIK TYPaibl, A3aMaTThIK jKoHE KbUIMBICTBIK-
MPOLIECTIK KOAEKCTEPiHiH HopMaapsbl Taimanapl. Otauapik perrey 2012/29/EO IupextuBacsiMer, EO-HbIH
Hudprplk KpI3METTEp Typalbl periiaMeHTiMeH, AlaM KYKBIKTapbl J>KOHIHAeTi EypomnaiblK COTTHIH
MpaKTUKACBIMEH, COHfal-ak ©O30ekcran PecnyOmukacel MeH Oacka na TMJI engepiHiH TokipubOecimMeH
caJbICTRIPBULIBL. KonmaHbIicTaFbl HOpMaiap BUKTHMOJIGHMHHITIH TEK KOpiay, jkaia kaly Hemece KeKe
eMipre KoOJ CYFbUIMAYIIBUIBIKTBI OY3y OelnrijiepiHe ColKec KEJCTiH HbICAHJApbIH FaHAa KaMTHUTBIHBI YKOHE
MIKIp aBTOPBIH HAKThl aHBIKTAyAbl Tajam eTeTiHi, OyJ JKanmail aHOHUMJ aWbINTayJlaH KOPFay.ibl
KUBIHAATATHIHBI  aHBIKTAABL. KP  KpUIMBICTBIK-TIPOIIECTIK KOAEKCIH, OHJalH-TuIaTdopmanap Typaibl
3aHHAMaHBl JKOHE MPOKypaTrypa OpTaHAapbIHBIH TNPAKTUKACBIH KETUNIpy OOMbBIHIIA YCBIHBICTAp
TYKBIPBIMIAJIIBL.

Kint ce3aep: BuktumOIedMuHT; KO0ipJAeHYNIICPIIH KYKBIKTaphl; KaiiTa BHUKTHMH3AIHS, OJICYMETTIK
JKeJIiJiep; KbUIMBICTBIK IIPOIecC

Victim-Blaming and the Protection of Victims' Rights: A Legal and Social
Analysis

Amanlyk Gulimov?, Aruzhan Torekhan?”
!Karakalpak State University, Nukus, Uzbekistan
2Academy of Law Enforcement Agencies under the General Prosecutor's Office, Astana,
Kazakhstan
“email: torekhanaruzhan173@gmail.com

Abstract
This article examines victim-blaming—attributing responsibility for a crime to its victim—on social
media and its effect on victims' rights in criminal proceedings. Its relevance stems from the growing
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influence of digital platforms on public perceptions of high-profile criminal cases and the lack of systematic
legal analysis of the phenomenon in Kazakhstani scholarship. The study is doctrinal and comparative legal
research supplemented by an interdisciplinary literature review. It considers the psychological mechanisms
of victim-blaming (the just-world hypothesis, rape myths, and the online disinhibition effect) and their link to
secondary victimization. Victim-blaming is distinguished from evaluative opinions, the dissemination of
defamatory information, insult, and defamation, and the relevant provisions of Kazakhstan's criminal,
administrative, civil, and criminal procedure legislation are analyzed. Kazakhstani regulation is compared
with Directive 2012/29/EU, the EU Digital Services Act, European Court of Human Rights case law, and the
experience of Uzbekistan and other CIS states. Existing provisions are shown to cover only forms of victim-
blaming amounting to insult, defamation, or invasion of privacy and to require identifying a specific author,
which hinders protection against mass anonymous blaming. Proposals are offered for improving criminal
procedure legislation, the law on online platforms, and prosecutorial practice.

Keywords: victim-blaming; victims' rights; secondary victimization; social media; criminal procedure
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